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LETTER     OF     TRANSMITTAL 


1  January,  1959 

To  His  Excellency 

Luther  H.  Hodges,  Governor 

Raleigh,  North  Carolina 

Dear  Sir: 

In  compliance  with  Article  III  Section  7  of  the  Constitution,  I  herewith 
submit  the  report  of  the  Department  of  Justice  for  the  biennium  1956-58. 

Respectfully  yours, 

Malcolm  B.  Seawell, 
Attorney   General 


LIST  OF  ATTORNEYS  GENERAL  SINCE  THE 
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EXHIBIT     I 

Civil  Actions  Pending  in  the  Courts  of  North  Carolina 
During  the  Biennium  1956-58 : 

Pending  in  the  Superior  Courts  of  North  Carolina 

Asphalt  and  Petroleum  Co.  v.  G.  Allen  Ives  and  State  Board  of 

Education 
C.  H.  Case  and  Letha  Fordrie  Rice  v.  State  Board  of  Education 
Harry  T.  Davis  v.  Hazel  Hunter  Ramsey  (State  Board  of  Educa- 
tion) 
James  T.  Dixon  and  Wife  v.  Wildlife  Resources  Comm'n  and 

Department  of  Conservation  and  Development 
G.  W.  Huntley  v.  Brady  Willis   (State  Board  of  Education) 
Roland  D.  Owens  v.  Theodore  S.  Meekins 
Salter  v.  State  Board  of  Education  and  Highway  &  Public  Works 

Commission 
Jas.  W.  Scarborough,  et  al,  v.  James  I.  Gray  and  "Wife 
State  ex  rel  State  Banking  Comm'n  v.  Proposed  Stanly  Industrial 

Bank 
State  ex  rel  State  Board  of  Education  v.  LeRoy  D.  Batts  (Yow) 
Geo.  R.  Wallace  and  Grace  W.  Taylor,  Trustees,  v.  Evans — State 

Board  of  Education 
West  Virginia  Pulp  and  Paper  Co.  v.  Basnight,  et  al 
West  Virginia  Pulp  and  Paper  Co.  v.  M.  S.  Harrell,  et  al 
West  Virginia  Pulp  and  Paper  Co.  v.  Richmond  Cedar  Works,  et  al 
Martin  Oaksmith  v.  Rowland  McClamrock 
Webster  v.  Gibbs 

W.  Virginia  Pulp  and  Paper  Co.  v.  James  A.  Lybrand 
Thagard  and  Cherry  v.  L.  Sneed  High 
Bennie  F.  Brown  v.  Helen  H.  Taylor 
Ernest  J.  Elliott  and  Evelyn  A.  Groves  v.  Cumberland  County 

Board  of  Education  and  County  Board  of  Elections 
City  of  Raleigh  v.  N.  C.  Hosp.  Board  of  Control 
L.  R.  Phillips  v.  T.  Carl  Brown 
Wachovia  Bank  and  Trust  Co.  v.  Duke  University,  Methodist 

Orphanage-Geo.  B.  Patton,  Attorney  General 
T.  W.  Poe  and  Sons,  Inc.,  v.  The  University  of  North  Carolina 
In  re:    Estate  of  Ruth  Bond  Bizzell 

Enrique  Deliz  Sanchez  v.  N.  C.  Board  of  Dental  Examiners 
P.  D.  Midgett,  Jr.,  et  al,  v.  State  Board  of  Education 
City  of  Greensboro,  et  al,  v.  Percy  L.  Wall,  et  al 
W.  R.  Hampton,  Jr.,  et  al,  v.  State  of  North  Carolina 
William  James  Blair,  et  al,  v.  State  Board  of  Education 
James  M.  Keller,  et  al,  v.  N.  C.  Hospitals  Board  of  Control  and 

the  State  Hospital  at  Morganton 
William  S.  Bizzell  v.  Great  American  Insurance  Company,  et  al 
Wachovia  Bank  &  Trust  Co.,  Trustee  Under  Declaration  of  Trust 

Creating  the  Winston-Salem  Foundation;   Albert  L.   Butler, 

Jr.,  et  al,  v.  Geo.  B.  Patton,  Atty.  Gen. 
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H.  Emmett  Powell  v.  Eastern  Carolina  Regional  Housing  Au- 
thority, et  al. 

Ahoskie  Production  Credit  Association  v.  E.  D.  Whedbee,  et  al, 
Rich  Square  Bonded  Warehouse,  A.  B.  Fairley  and  Edwin  Gill 

Niagara  Fire  Insurance  Company  and  Northwestern  Mutual  In- 
surance Company  v.  Charles  F.  Gold,  Commissioner  of  Insur- 
ance 

American  Equitable  Assurance  Company  of  New  York,  et  al,  v. 
Charles  F.  Gold,  Commissioner  of  Insurance,  et  al 

Hardware  Mutual  Insurance  Company  of  the  Carolinas,  Inc.,  et 
al,  v.  Charles  F.  Gold,  Commissioner  of  Insurance,  et  al 

The  Geo.  A.  Rheman  Co.,  Inc.,  v.  Edward  Scheidt,  Commissioner 
of  Motor  Vehicles 

Bristol  Mack  Distributors  v.  Department  of  Motor  Vehicles 

Ben  Lee  Davis  v.  Edward  Scheidt,  Commissioner  of  Motor  Ve- 
hicles 

Nu-Car  Carriers,  Inc.,  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

Floyd  Harold  Honeycutt  v.  Edward  Scheidt,  Commissioner  of 
Motor  Vehicles 

Roger  W.  Jackie  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

John  Hamilton  Branch  v.  Edward  Scheidt,  Commissioner  of 
Motor  Vehicles 

J.  C.  Brookshire  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

Frank  Wilson  Carmichael  v.  Edward  Scheidt,  Commissioner  of 
Motor  Vehicles 

Clemmie  Dodson  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

Charlie  Murry  Herron  v.  Edward  Scheidt,  Commissioner  of 
Motor  Vehicles 

Joe  Andrew  Hussey  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

Buddy  Jones  v.  Edward  Scheidt,  Commissioner  of  Motor  Vehicles 

Governor  Glenn  Jones  v.  Edward  Scheidt,  Commissioner  of 
Motor  Vehicles 

Donald  Wayne  Keith  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

James  McCoy  v.  Edward  Scheidt,  Commissioner  of  Motor  Vehicles 

Herbert  McKeithan,  et  al,  v.  Mrs.  Emma  McKeithan,  et  al,  (Com- 
missioner of  Motor  Vehicles) 

Ransom  McMillan  and  James  Edward  Lewis  v.  Edward  Scheidt, 
Commissioner  of  Motor  Vehicles 

Charles  Ray  Marley  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

Sam  Cola  Mercer  v.  Edward  Scheidt,  Commissioner  of  Motor 
Vehicles 

George  Ernest  Moore,  Jr.,  v.  Edward  Scheidt,  Commissioner  of 
Motor  Vehicles 
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Perry  Frank  Moore  v.  Edward  Scheidt,  Commissioner  of  Motor 

Vehicles 
Andrew  Lewis  Morris  v.  Edward  Scheidt,  Commissioner  of  Motor 

Vehicles 
Paul  Hayes  Parsons  v.  Edward  Scheidt,  Commissioner  of  Motor 

Vehicles 
James  Neal  Ray  v.   Edward  Scheidt,   Commissioner  of  Motor 

Vehicles 
Audrey  Rush  v.  Edward  Scheidt,  Commissioner  of  Motor  Vehicles 
Mrs.  Mary  Moser  Ridings  and  Henry  Thomas  Ridings,  b/n/f 

Mary  Elizabeth  Ridings,  v.  Edward  Scheidt,  Commissioner  of 

Motor  Vehicles 
Max  Snyder  v.  Edward  Scheidt,  Commissioner  of  Motor  Vehicles 
Edward  Devon  Triplett  v.   Edward   Scheidt,   Commissioner   of 

Motor  Vehicles 
James  S.  Currie  v.  T.  A.  Martin  t/a  Martin-Gant  Body  Works 
James  S.  Currie  v.  Carol  Daniel's  Dance  Studio 
American  Oil  Company  v.  Eugene  G.  Shaw 
Housing  Authority,  City  of  Asheville  v.  Miller,  et  al 
Cherokee  County  &  Town  of  Andrews  v.  Oran  C.  Luther 
City  of  Raleigh  v.  George  Beaman 

Surry  County  Loan  &  Trust  Company  v.  Joe  Sam  Deatherage 
State  of  N.  C.  v.  S.  W.  Ellis  t/a  Dub's  Grill 
J.  Exum  and  Company,  Inc.,  v.  Eugene  G.  Shaw 
Wake  County  v.  F.  W.  Goldston,  et  al 
Guilford  County  v.  Thomas  Lindsay,  et  al 
Wayne  County  v.  J.  A.  Perry  &  Wife 
Wilson  v.  Phoenix,  et  al 

Wake  County  v.  Dr.  J.  O.  Plummer  &  Wife,  Comm'r.  of  Revenue 
Wake  County  v.  Roy  Pugh 
Weaver  v.  Sharp 

Swift  &  Company  v.  R.  A.  Chesnut,  et  al 
A.  Trexler,  et  ux,  v.  Shaw  &  White  Packing  Company,  et  al 
Atlantic  Greyhound  Corporation  v.  James  S.  Currie,  Commission- 
er of  Revenue 
Bell  Loan  Company,  Inc.,  v.  Willie  H.  Martin,  et  al 
Will  of  H.  D.  Brauff 
City  of  Charlotte  v.  Clemmie  Epps  Roy  Roberts  and  Husband, 

William  Roberts;  Hubert  Tinsley,  et  al 
City   of  Charlotte   v.  John   Flanders,   Unmarried,   J.   M.   Scar- 
borough, Trustee,  et  al 
Cone  Mills   Corporation  v.  James   S.   Currie,  Commissioner  of 

Revenue 
Continental  Baking  Company  v.  James  S.  Currie,  Commissioner 

of  Revenue 
County  of  Harnett  v.  L.  C.  Draughon,  et  al 
State  of  North  Carolina,  ex  rel  Commissioner  of  Revenue,  v. 

Frank  S.  Davis  and  Arline  McBride  Davis 
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Beulah  Parker  Davis  and  Battle,  Winslow  &  Merrell,  Attorneys 
v.  Ernest  L.  Davis,  Rocky  Mount  Plumbing  &  Heating  Co., 
Inc.,  et  al 

Reid  F.  Dorsett,  et  al.  v.  Dorothy  Sink,  et  al 

City  of  Elizabeth  City  v.  W.  T.  Love,  Jr.  and  D.  M.  Love,  In- 
dividually and  Trading  as  Love  Brothers,  United  States  of 
America,  North  Carolina  Department  of  Revenue 

City  of  Elizabeth  City  v.  W.  T.  Love,  Jr.  and  Wife,  Katie  Reid 
Love,  United  States  of  America,  North  Carolina  Department 
of  Revenue 

City  of  Elizabeth  City  v.  D.  M.  Love  and  Wife,  Grace  C.  Love, 
W.  T.  Love,  Jr.  and  Wife,  Katie  Reid  Love,  United  States  of 
America,  North  Carolina  Department  of  Revenue 

Gilman  Paint  &  Varnish  Company,  et  al.,  v.  C.  L.  Matthews,  et  al 

Home  Finance  Company  of  Galax,  Virginia  v.  John  T.  Kennedy, 
Defendant,  R.  Lewis  Alexander,  Assignee,  et  al 

Marie  K.  Kirkpatrick,  Margaret  S.  Hayes  and  Joe  H.  Pearson, 
Co-Administrators  of  Estate  of  N.  B.  Smithey,  Deceased,  v. 
James  S.  Currie,  Commissioner  of  Revenue 

Luther  Meares  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue 

David  V.  Miller,  Doing  Business  as  Interstate  Motor  Lines  v. 
James  S.  Currie,  N.  C.  Commissioner  of  Revenue 

M.  M.  Miller  v.  Jesse  J.  Wilkinson,  Jr.  and  Wife,  Lavenia  Wilkin- 
son, et  al 

Claude  R.  Moser  and  Clarence  R.  Moser,  co-partners,  doing  bus- 
iness as  Claude  R.  Moser  &  Son  v.  National  Trading  Company, 
a  North  Carolina  corporation,  James  S.  Currie,  Commissioner 
of  Revenue  for  the  State  of  North  Carolina,  et  al 

Elizabeth  W.  Moye  v.  James  S.  Currie,  Commissioner  of  Revenue 

Howard  H.  Propst  and  Cloyd  H.  Propst,  co-partners,  doing  bus- 
iness as  Hickory  Sand  Company  v.  National  Trading  Com- 
pany, a  North  Carolina  corporation,  Henry  S.  Leonard,  and 
Wife,  Irene  Leonard,  Eugene  G.  Shaw,  Commissioner  of 
Revenue  for  the  State  of  North  Carolina,  et  al 

Queen  City  Coach  Company  v.  James  S.  Currie,  Commissioner 
of  Revenue 

Commissioner  of  Revenue  v.  J.  J.  Scearce 

Morris  Prince  and  Wife,  Cornelia  N.  Prince  v.  Kent  Wilkins  and 
Wife,  Anna  D.  Wilkins  and  Theodore  Samet  and  Wife,  Char- 
lotte M.  Samet 

Royle  &  Pilkington  Company,  Inc.  v.  James  S.  Currie,  Commis- 
sioner of  Revenue 

Mary  P.  Richardson  v.  Albert  H.  Richardson,  et  al 

Virginia  Electric  and  Power  Company  v.  Eugene  G.  Shaw,  Com- 
missioner of  Revenue 

Virginia  Electric  and  Power  Company  v.  Eugene  G.  Shaw,  Com- 
missioner of  Revenue 

Virginia  Electric  and  Power  Company  v.  Eugene  G.  Shaw,  Com- 
missioner of  Revenue 
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Virginia  Electric  and  Power  Company  v.  Eugene  G.  Shaw,  Com- 
missioner of  Revenue 

J.  V.  Welch  and  J.  H.  Page,  trading  as  Welch  and  Page  Garage 
v.  Eugene  G.  Shaw,  Commissioner  of  Revenue 

State  Ex  Rel  Utilities  Commission  v.  Mary  Little  Rice 

State  Ex  Rel  Utilities  Commission  vs.  Ben  F.  Aycock,  d/b/a 
Royal  Oaks  Water  System 

State  Ex  Rel  Utilities  Commission  v.  Safety  Transit  Company, 
et  al 

State  Ex  Rel  Utilities  Commission  v.  W.  B.  Strickland,  t/a 
Strickland  Transfer 

State  Ex  Rel  Utilities  Commission  v.  R.  L.  Brinson  and  Company, 
d/b/a  West  End  Water  Works 


Pending  in  North  Carolina  Supreme  Court 

R.  L.  Brown,  et  al,  Trustees,  v.  Eliza  Jane  Doby,  et  al 
Albert  Joyner,  et  al  v.  McDowell  County  Board  of  Education 
Haywood  Duke  d/b/a  Hotel  King  Cotton  v.  State  of  N.  C.  ex  rel 

Shaw 
Equipment  Finance  Company  v.  Edward  Scheidt,  Commissioner 

of  Motor  Vehicles 
Frederick  M.  Harvell  v.  Edward  Scheidt,  Commissioner  of  Motor 

Vehicles 
In  the  Matter  of  a  Filing  Made  by  the  North  Carolina  Fire  In- 
surance Rating  Bureau   Seeking  a   Recommended   Rule   and 

Order 
Reuben  Daniel  Case  v.  Edward  Scheidt,  Commissioner  of  Motor 

Vehicles 
State  Ex  Rel  Utilities  Commission  v.  State  of  North  Carolina, 

et  al 


Pending  in  the  United  States  District  Courts 

Jeffers,  et  al  v.  Thomas  H.  Whitley,  et  al 

Joseph  Butts,  et  al  v.  Board  of  Education  of  Perquimans  County 

John  Froneberger  v.  State  Superintendent  of  Public  Instruction 

Alice  Hanibal,  et  al  v.  H.  P.  Taylor,  et  al 

Wm.  H.  Johnson,  et  al  v.  State  Board  of  Education 

Leonard  Keele,  et  al  v.  H.  P.  Taylor,  et  al 

McKessick  v.  Durham  City  Board  of  Education,  State  Board  of 

Education  and  Superintendent  of  Public  Instruction 
U.  S.  of  America  v.  E.  I.  du  Pont  demours  &  Company  v.  Otis 

Livingston,  et  al,  S.  C.  Tax  Commission 
United  States  of  America  v.  G.  F.  Barnes,  et  al 
Finance,  Inc.  and  J.  C.  Wessell,  Jr.,  v.  R.  E.  Crisp,  et  al 
Wayne  County  &  City  of  Goldsboro  v.  Goldsboro  Gas  Co.,  Shaw, 

et  al 
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In  the  Matter  of  G. 

N. 

Childress,  Ind.,  and  d/b/a 

Childress  Trans- 

portation  Company  (Edward  Scheidt, 

Commissioner  of  Motor 

Vehicles) 

Albert  B. 

Baker  v. 

Emily  Baker  Bean, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

James  S. 

Currie  v. 

F. 

D. 

Smith, 

et  al 

United  States  of  America  v.  J.  H.  Clendenin,  et  al 

Pending  Before  U.  S.  Federal  Trade  Commission 
In  the  matter  of  Asheville  Tobacco  Board  of  Trade,  Inc.,  et  al 

Pending  in  the  Durham  County  Civil  Court 

Harvey  Cradle,  C.  L.  Rogers,  et  al,  v.  Julius  M.  Bumpass,  Jr. 
Johnnie  M.  Rainey  Bumpass,  et  al 

Pending  Before  the  North  Carolina  Tax  Review  Board 

Air  Engineering  Company  v.  Eugene  G.  Shaw,  Commissioner  of 

Revenue 
Southern  Railway  Company — Appeal  from  the  Commissioner 
Vanderbilt  University — Appeal  from  the  Commissioner 

Number  of  Cases  Disposed  of  During  the  Biennium  1956-58 

In  the  Superior  Courts  of  North  Carolina  .  .  . 90 

In  the  Supreme  Court  of  North  Carolina   17 

In  the  Supreme  Court  of     the  United  States   2 

In  the  District  Courts  of  the  United  States   5 

Before  the  North  Carolina  Industrial  Commission  1300 

Before  the  North  Carolina  Utilities  Commission    45 
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EXHIBIT     II 

Criminal  Cases  Disposed  of  in  the  North  Carolina  Supreme 
Court  During  the  Biennium  1956-58 : 

Abandonment-Nonsupport   6 

Abortion-Procuring  3 

Assault  and  Battery 2 

Assault  on  Female 5 

Assault  with  Deadly  Weapon   2 

Assault  with  Intent  to  Rape 2 

Breaking-Entering-Larceny-Receiving     10 

Burglary  First  Degree   1 

Carnal  Knowledge   3 

Conspiracy    1 

Crime  Against  Nature  6 

Embezzlement    1 

Escape  from  Prison   2 

Felonious  Assault   6 

Felonious  Burning  of  Building 1 

Illegal  Fortune  Telling 1 

Incest    1 

Injury  to  Personal  Property , 2 

Kidnapping     1 

Maiming    1 

Manslaughter     12 

Murder  First  Degree   5 

Murder  Second  Degree    3 

Perjury    4 

Possession  of  Burglary  Tools 1 

Prostitution-Aiding   ..." 1 

Rape     1 

Riot    1 

Robbery     4 

Trespass    3 

Violating  Labor  Laws    1 

Violating  Liquor  Laws 33 

Violating  Motor  Vehicle  Laws   32 

Violating  Narcotics  Act 3 

Worthless  Check   1 

Total    162 
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Number  of  Cases  dismissed  on  motion  during  the  Biennium 
1956-58    6 

Number  of  Petitions  for  Writ  of  Certiorari  denied  during 
the  Biennium  1956-58    29 

Number  of  Petitions  for  Writ  of  Certiorari  allowed  during 
the   Biennium    1956-58    9 

Number  of  Petitions  for  Writ  of  Error  Coram  Nobis  denied 
during  the  Biennium  1956-58 1 

Number  of  Petitions  for  Writ  of  Habeas  Corpus  denied  dur- 
ing the  Biennium  1956-58   2 

Number  of  Petitions  for  Writ  of  Mandamus  denied  during 
the  Biennium  1956-58    2 

Fees  Transmitted  by  the  Attorney  General  to  the 
State  Treasurer  During  the  Biennium  1956-58     $1,185.00 
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SUMMARY     OF     ACTIVITIES 

Staff  Personnel 

Since  the  publication  of  the  Biennial  Report  1954-56,  the  State  sustained 
the  loss,  by  resignation,  of  Attorneys  General  William  B.  Rodman,  Jr., 
and  George  B.  Patton.  Mr.  Rodman  was  appointed  Associate  Justice  of 
the  Supreme  Court  and  Mr.  Patton  has  been  nominated  as  a  candidate 
and  has  been  elected  to  the  Superior  Court  bench.  The  present  Attorney 
General,  by  appointment  of  Governor  Hodges,  succeeded  him. 

Assistant  Attorneys  General  T.  W.  Bruton,  Claude  L.  Love,  Harry  W. 
McGalliard  and  Peyton  B.  Abbott  served  throughout  the  biennium. 

Assistant  Attorney  General  Ralph  Moody  resigned  as  a  member  of  the 
Utilities  Commission  and  was  appointed  Assistant  Attorney  General,  a 
post  he  had  previously  held. 

Sam  Behrends,  Jr.  resigned  as  Assistant  Attorney  General  to  enter 
the  private  practice  of  law,  and  Kenneth  F.  Wooten,  Jr.,  was  appointed 
Assistant  Attorney  General. 

Assistant  Attorney  General  Robert  E.  Giles  resigned  to  become  ad- 
ministrative Assistant  to  Governor  Hodges,  and  John  Hill  Paylor,  Assist- 
ant Attorney  General  assigned  to  duties  with  the  Utilities  Commission, 
resigned  to  enter  the  private  practice  of  law. 

F.  Kent  Burns  and  Basil  L.  Sherrill  were  appointed  Assistant  Attorneys 
General  to  fill  vacancies  caused  by  resignations. 

Bert  Montague  resigned  as  Revisor  of  Statutes  and  was  succeeded  by 
Staff  Attorney  F.  Kent  Burns  who  served  in  that  capacity  until  he  was 
appointed  Assistant  Attorney  General,  and  he  in  turn,  was  succeeded  by 
Thomas  L.  Young  as  Revisor  of  Statutes. 

Staff  Attorneys  who  resigned  during  the  biennium  are  as  follows: 
Harvey  W.  Marcus,  Eugene  G.  Shaw,  Jr.,  Thomas  S.  Harrington,  Hugh 
R.  Owen  and  Robert  E.  Cooper. 

Staff  Attorneys  who  were  serving  at  the  close  of  the  biennium  are  as 
follows:  Parks  Icenhour,  William  R.  Pierce,  Charles  D.  Barham,  Jr.,  Lucius 
W.  Pullen,  Richard  T.  Sanders,  Bernard  A.  Harrell,  Charles  W.  Barbee, 
G.  A.  Jones,  Jr.,  Harrison  Lewis,  H.  Horton  Rountree  and  A.  L.  Bulwinkle. 

Members  of  the  secretarial  staff  who  resigned  during  the  biennium  are 
as  follows:  Mrs.  T.  P.  Norwood  (deceased),  Mrs.  W.  K.  Leach,  Mrs. 
Myrtle  K.  Williams,  Mrs.  Virginia  Williamson,  Mrs.  Elizabeth  M.  Turner, 
Mrs.  Lettie  Liles  and  Mrs.  Agnes  H.  Bost. 

Members  of  the  secretarial  staff  who  were  serving  at  the  close  of  the 
biennium  are  as  follows:  Mrs.  Lorraine  H.  Allers,  Miss  Elizabeth  N. 
Flournoy,  Mrs.  Thomasine  Smith,  Miss  Aida  Epps,  Mrs.  Ethel  Burt  Kelly, 
Mrs.  Katharine  L.  Dowd,  Mrs.  Cleo  A.  Purcell,  Mrs.  Jean  C.  Spence,  Mrs. 
Eunice  Murphy,  Mrs.  Lois  R.  Haswell,  Mrs.  Edna  Jerome,  Miss  Doris 
Martin,  Miss  Alice  Collins,  Miss  Virginia  Lyon,  Mrs.  Alice  C.  Gorham, 
Mrs.  Barbara  Owens,  Miss  Judith  Rice,  Mrs.  Mary  H.  Green  and  Mrs. 
Phyllis  Johnson. 
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Summary  of  the  Constitutional  and  Statutory  Duties 
of  the  Attorney   General 

In  the  interest  of  economy,  reference  is  made  to  former  reports  of  this 
office  for  a  summary  of  the  constitutional  and  statutory  duties  of  the 
Attorney  General. 

Financial  Responsibility  Acts 

Under  the  provisions  of  the  Motor  Vehicle  Safety  and  Financial  Re- 
sponsibility Act  of  1953,  the  Commissioner  of  Motor  Vehicles  is  required 
to  suspend  the  driver's  license  of  any  person  who  is  involved  in  an  auto- 
mobile accident  as  owner  or  operator,  if  such  person  cannot  show  proof 
of  financial  responsibility.  There  are  exceptions  to  this  general  statement, 
and  the  Act  provides  several  methods  for  showing  proof  of  financial 
responsibility.  If  a  person  feels  that  his  license  has  been  suspended  im- 
properly by  the  Commissioner  of  Motor  Vehicles,  he  may  file  a  petition 
in  superior  court  to  have  the  order  of  the  Commissioner  reversed.  The 
commencement  of  such  a  proceeding  suspends  the  order  or  act  of  the 
Commissioner  pending  the  final  determination  of  the  review.  In  the  four 
and  one-half  years  since  the  Act  became  effective  on  January  1,  1954,  the 
Commission  has  issued  nearly  100,000  suspension  orders,  and  approximately 
5,000  petitions  have  been  filed  in  superior  court  seeking  reversal  of  the 
orders  of  the  Commissioner.  In  the  year  1956  alone,  1,464  petitions  were 
filed  in  the  superior  courts  throughout  the  State. 

Since  the  Attorney  General  is  required  to  defend  the  official  acts  of 
the  Commissioner  of  Motor  Vehicles,  this  office  has  filed  an  answer  to 
every  petition.  Of  necessity,  a  form  answer  has  been  used,  and  the 
Attorney  General  has  not  appeared  in  the  cases.  Persons  who  are  aggrieved 
by  reason  of  injuries  sustained  in  an  accident  involving  an  automobile 
owned  or  driven  by  the  petitioner  have  been  advised  that  they  could  appear 
and  protest  the  reversal  of  the  Commissioner.  Even  though  the  method  of 
handling  the  financial  responsibility  cases  has  been  simplified  so  as  to 
relieve  the  Attorney  General  of  the  tremendous  burden  imposed  upon  him 
by  the  1953  Act,  the  court  calendars  have  been  cluttered  with  the  pending 
financial   responsibility  cases. 

The  last  General  Assembly  passed  The  Vehicle  Financial  Responsibility 
Act  of  1957.  This  Act,  which  is  commonly  referred  to  as  "a  compulsory 
insurance  law,"  has  had  the  salutary  effect  of  alleviating  the  burdensome 
problem  of  financial  responsibility  cases.  While  the  1953  Act  required  a 
showing  of  financial  responsibility  after  an  accident  had  occurred,  the 
1957  Act  requires  proof  of  financial  responsibility  to  be  shown  and  main- 
tained before  and  during  the  motor  vehicle  registration  period  for  1958 
and  subsequent  years.  Since  nearly  all  of  the  1,500,000  motor  vehicle 
owners  in  North  Carolina  are  now  showing  and  maintaining  proof  of 
financial  responsibility  prior  to  accidents,  the  number  of  suspensions  of 
drivers'  licenses  under  the  1953  Act  for  failure  to  show  proof  of  financial 
responsibility  following  an  accident  has  greatly  declined.  Statistics  of 
the  North  Carolina  Department  of  Motor  Vehicles  indicate  that  about  900 
operators'  licenses  were  suspended  under  the  1953  Act  during  the  second 
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quarter  of  1958.  Over  the  same  period  of  time  only  110  petitions  seeking 
a  reversal  of  the  order  of  the  Commissioner  of  Motor  Vehicles  were  filed 
in  the  superior  courts.  During  the  last  month  in  this  biennium,  the  Office 
of  the  Attorney  General  was  required  to  file  answers  to  only  thirteen 
petitions,  as  opposed  to  a  monthly  average  of  108  answers  during  1957. 
Hence,  the  court  cases  arising  out  of  the  1953  Financial  Responsibility 
Act  have  ceased  to  present  any  difficult  problem  for  this  office,  and  it  is 
believed  that  the  cases  will  virtually  disappear  from  the  court  calendars 
within  the  first  six  months  of  the  next  biennium. 


Tort  Claims  and  Workmen's  Compensation 

The  1951  Session  of  the  General  Assembly  enacted  the  North  Carolina 
Tort  Claims  Act  and  placed  upon  the  Attorney  General  the  duty  to  re- 
present all  departments,  institutions  and  agencies  of  the  State,  other  than 
the  State  Highway  and  Public  Works  Commission,  in  connection  with 
claims  asserted  against  them  under  the  Act.  At  that  time,  the  State  High- 
way Public  Works  Commission  maintained  its  own  legal  staff  and  pro- 
secuted and  defended  its  own  actions.  During  the  1957  Session  of  the 
General  Assembly,  the  State  Highway  and  Public  Works  Commission  was 
reorganized  as  the  State  Highway  Commission  and  the  State  Prison  Depart- 
ment, and  the  duty  was  placed  upon  the  Attorney  General  to  represent 
these  bodies  in  the  same  manner  as  any  other  department,  institution  or 
agency  of  the  State. 

In  the  biennium  from  July  1,  1956,  to  July  1,  1958,  a  total  of  1,050  tort 
claims  were  filed  aginst  the  State.  Of  this  number,  approximately  one- 
half  were  settled.  The  remainder  were  heard  before  the  North  Carolina 
Industrial  Commission  as  provided  by  the  Tort  Claims  Act. 

The  State  of  North  Carolina  is  by  law  a  self-insurer  under  the  North 
Carolina  Workmen's  Compensation  Act.  Disputed  claims  are  resolved  be- 
fore the  North  Carolina  Industrial  Commission,  and,  in  such  cases,  the 
Attorney  General  represents  the  State.  During  the  past  biennium  approxi- 
mately 250  disputed  claims  involving  State  employees  were  heard  by  the 
Commission. 


State  Highway  Commission 

By  virtue  of  an  enactment  of  the  1957  Session  of  the  General  Assembly 
on  July  1,  1957,  the  duty  and  responsibility  was  placed  upon  the  Attorney 
General  to  represent  and  advise  the  State  Highway  Commission  in  the 
same  manner  as  the  Attorney  General  represents  and  advises  other  State 
departments  and  agencies.  For  a  number  of  years  prior  to  this  time  the 
State  Highway  Commission  had  employed  a  legal  staff  which  was  not  a  part 
of  the  Attorney  General's  staff. 

Since  July  1,  1957,  the  Attorney  General  has  represented  the  State 
Highway  Commission  in  condemnation  and  related  cases  brought  by  and 
against  the  Commission  in  the  Superior  Courts.  In  addition,  the  Attorney 
General  has   conferred   with   and   has   advised   the    Commission   on   many 
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legal  problems  arising  out  of  the  Commission's  road  maintenance  and  con- 
struction operations. 

By  reason  of  the  vastly  increased  construction  program  of  the  Com- 
mission brought  about  by  the  construction  of  the  Interstate  Highway  System 
in  North  Carolina,  early  in  1958  the  Attorney  General  began  the  reorgani- 
zation of  his  staff  assigned  to  the  State  Highway  Commission  to  meet  the 
increasing  requirements  of  the  Commission  for  handling  its  condemnation 
cases 

Summary  of  State  Highway  Commission  Litigation: 

1.  Number   of  condemnation   and   related 

cases    pending   July    1,    1957     404 

2.  Number  of  condemnation  and  related  cases 

pending   July    1,    1958    526 

3.  Number  of  condemnation  cases  tried  to  a  jury  verdict  in  the 
Superior  Courts  from  July  1,  1957  to  July  1,  1958   34 
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DIGEST  OF  OPINIONS 
AGRICULTURE 

13  May  1957 
Agriculture  ;  Feeding  Stuff  Tax  ;  Exemptions 

G.  S.  106-99  provides  certain  exemptions  from  the  commercial  feeding 
stuff  tax  but  it  does  not  exempt  from  the  inspection  tax  the  person  who  does 
not  grow  his  own  grain  but  buys  both  grain  and  concentrated  feeding  stuff 
from  a  dealer  who  grinds  and  custom  mixes  the  same  for  the  person  who  is 
obtaining  the  mixture  to  feed  his  own  stock  and  poultry. 

19  June  1957 

Agriculture;  Insecticide  Inspection  Fee;  Liability  of 
Delinquent  Manufacturer 

The  fact  that  a  manufacturer  has  been  selling  certain  insecticides  in 
this  State  for  several  years  without  registering  and  paying  inspection  fees 
required  by  article  4A  of  Chapter  106  of  the  General  Statutes  because 
he  claims  he  was  ignorant  of  the  law  does  not  relieve  him  from  liability 
for  applicable  inspection  fees  during  such  years. 

19  June  1957 

Agriculture  ;  Limestone  Purchased  from  State  ; 
Regulations  of  Retail  Sale 

Article  8  of  Chapter  106  of  the  General  Statutes  regulating  the  sale  of 
agricultural  limestone  is  applicable  to  a  retail  vendor  even  though  such 
vendor  purchases  his  supplies  from  a  State  agency  such  as  the  State  High- 
way and  Public  Works  Commission. 

16  May  1958 
Agriculture;  Milk  and  Dairy  Products;  Labelling  of  Cartons 

A  corporation  engaged  in  the  processing  and  distribution  of  dairy  products 
in  North  Carolina  in  paraffin  paper  cartons  and  in  other  types  of  paper 
cartons  is  subject  to  G.  S.  108-268 (c)  as  to  the  labelling  of  its  cartons  and 
is  also  subject  to  G.  S.  106-130  (e)  of  the  North  Carolina  Food,  Drug,  and 
Cosmetic  Act  as  to  the  labelling  of  its  cartons;  aside  from  representation 
in  labelling  as  to  quantity  of  contents,  type  and  purity  the  object  of  labelling 
is  that  the  processor  or  distributor  will  sponsor  his  or  its  products  and  to 
prevent  operation  under  a  fictitious  name  and  address;  the  corporation 
processing  and  distributing  milk  and  other  dairy  products  in  North  Carolina 
and  which  is  domesticated  and  authorized  to  carry  on  business  in  North 
Carolina  and  which  has  a  general  office  or  principal  place  of  business  in 
North  Carolina  sufficiently  complies  with  these  statutes  in  labelling  as  to 
name,  place  of  business  and  address  when  it  labels  the  carton  with  the 
name  of  its  general  or  principal  office  or  place  of  business  in  this  State  and 
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causes  to  be  embossed  on  the  flap  of  the  carton  a  reasonably  sufficient  code 
designation  showing  the  particular  branch  or  local  plant  in  which  the 
product  was  processed  and  from  which  is  was  placed  in  channels  of  distri- 
bution. 


AIRPORTS 

4  June  1958 

Airports;  University  of  North  Carolina; 
Eligibility  for  Federal  Aid  Program 

Since  the  University  of  North  Carolina  is  a  State  owned,  controlled  and 
operated  corporation  with  full  authority  to  contract,  to  hold  and  convey 
property  in  its  corporate  name,  it  is  thought  that  the  University  is  such 
an  agency  of  the  State  of  North  Carolina  that  it  can  qualify  as  a  sponsor 
of  a  Federal  Aid  Airport  Program  under  Public  Law  377,  79th  Congress, 
Second  Session,  as  amended  and  the  Regulations  of  the  Civil  Aeronautics 
Administration. 


APPROPRIATIONS 


14  January  1958 


Appropriations  ;  Reversion  of  Unencumbered  Appropriations 
to  State  Treasury 

Appropriations  made  for  capital  improvements  for  new  construction  do 
not  revert  to  the  State  Treasury  at  the  end  of  the  biennial  fiscal  period. 
Maintenance  appropriations  do  revert  to  the  State  Treasury  to  the  credit 
of  the  General  Fund. 


BAIL 

10  January  1957 

Bail;  General  County  Court  Judge;  Power  to  Remit  Forfeited  Bail 

Construing  together  G.  S.  115-116  and  G.  S.  7-286,  it  is  the  view  of  this 
office  that  the  judge  of  a  general  county  court  established  under  the  pro- 
visions of  Subchapter  VII,  Chapter  7  of  the  General  Statutes  has  the  same 
authority  as  a  superior  court  judge  to  entertain  a  motion  made  by  the 
surety  to  lessen  or  remit  the  amount  of  the  judgment  for  the  forfeiture  of 
a  bail  bond  in  his  court  upon  such  terms  as  the  court  shall  deem  just, 
taking  into  consideration  the  rights  of  the  sureties  and  of  the  school  chil- 
dren of  the  county. 
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BANKS 

3  July  1956 

Banks;  Assessment  of  State  Banking  Commission; 
Liability  of  State  Banks 

When  the  Banking  Commission  has  estimated  its  expenses  and  fees 
necessary  to  cover  these  expenses  and  made  an  assessment  against  State 
banks,  pursuant  to  G.  S.  53-122,  the  Bank  is  not  relieved  from  liability  for 
the  assessment  by  thereafter  surrendering  its  State  charter  and  operating 
as  a  National  bank. 

19  February  1958 

Banks  ;  Branch  Bank  ;  Necessary  Capitalization 

If  a  bank  in  a  town  of  a  population  of  less  than  3,000  merges  with  a  bank 
in  another  town  of  a  population  of  less  than  3,000  and  the  consolidated 
bank  or  parent  bank  in  one  town  undertakes  to  operate  a  branch  bank  in 
another  town  it  is  necessary  that  there  be  at  least  $50,000  paid-in  capital 
stock  with  respect  to  the  parent  bank  and  an  additional  $50,000  paid-in 
capital  stock  with  respect  to  the  branch  bank. 

13  January  1958 

Banks;  Cashier;  Not  Required  to  be  Stockholder 

There  is  no  statute  or  regulation  requiring  that  a  cashier  or  an  assistant 
cashier  of  any  bank  operating  under  the  laws  of  North  Carolina  shall  be  a 
stockholder  in  the  bank  he  serves. 

17  December  1957 

Banks;  Compulsory  Vacations;  Authority  of  State  Banking 
Commission  to  Compel 

The  State  Banking  Commission  would  be  authorized  to  adopt  a  regu- 
lation requiring  bank  employees  who  handle  money  to  take  an  annual 
compulsory  vacation  of  a  limited  duration  in  order  to  provide  for  the  better 
supervision  of  banks. 

9  June  1958 

Banks  ;  Increase  of  Capital  Stock  ;  Merger  of  State  and 
Industrial  Banks 

The  procedure  to  be  followed  in  the  merger  of  two  banks  is  that  set  out 
in  Chapter  53  of  the  General  Statutes,  relating  to  banks,  and  not  the  pro- 
cedure set  out  in  Chapter  55  of  the  General  Statutes,  relating  to  business 
corporations.  The  method  of  securing  authority  to  increase  the  capital 
stock  of  a  bank  is  provided  for  in  the  banking  statute,  G.  S.  53-10,  which  in 
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turn  provides  that  the  procedure  shall  be  the  same  as  for  corporations 
generally  except  that  a  two-thirds  rather  than  a  majority  vote  is  essential 
therefor. 

20  March  1958 

Banks;  Joint  Bank  Account;  Right  of  Survivorship 

A  joint  tenancy  with  right  of  survivorship  in  personal  property  can  be 
established  only  by  contract,  and  a  joint  signature  card  for  a  bank  account 
does  not  necessarily  establish  such  tenancy. 

17  December  1957 

Banks  ;  Money  Order  Service  Operated  By  Prtvate  Individual 

The  operation  of  a  money  order  service  by  a  private  individual  or  cor- 
poration other  than  a  duly  organized  bank  constitutes  a  violation  of  the 
State  Banking  Laws. 

16  April  1958 

Banks;  Small  Loans  Act;  Notaries  Public;  Fees 

It  is  the  practice  in  some  loan  agencies  for  some  employee  of  the  lender, 
usually  the  manager,  to  sign  each  chattel  mortgage  as  a  subscribing 
witness.  Periodically,  a  number  of  such  mortgages  are  then  mailed  to  a 
notary  public  who  goes  through  the  motions  of  notarizing  such  instruments 
even  though  the  subscribing  witness  never  appears  before  him.  Under  such 
circumstances,  a  lending  agency  would  not  have  authority  to  charge  a 
notary's  fee  because  no  valid  notarial  function  is  performed  by  such  a 
course  of  conduct. 

6  February  1957 

Banks;  Small  Loans  Act;  Penalties  for  Violation 

When  a  lender  violates  provisions  of  the  North  Carolina  Small  Loans 
Act,  such  violator  may  have  his  license  suspended  or  revoked,  or  he  may 
be  prosecuted  for  committing  a  misdemeanor,  or  both. 

20  March  1958 

Banks;  Small  Loans  Act;  Refinancing  and  Pyramiding  of  Interest 

It  is  unlawful  for  a  small  loans  company  to  charge  additional  interest 
on  refinancing  a  loan  made  by  the  same  lender  to  the  same  borrower  so  that 
interest  is  pyramided  and  interest  at  the  rate  of  six  per  cent  per  year  is 
charged  several  times  with  respect  to  the  same  loan  over  the  same  borrow- 
ing period. 
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30  November  1956 

Banks;  Small  Loans  Act;  Small  Loan  Agencies; 
Restriction  of  Use  of  Office 

Order  No.  8  of  the  State  Banking  Commission  requiring  a  small  loan 
agency  to  maintain  an  office  in  which  only  the  business  of  the  agency  is 
conducted  constitutes  a  valid  regulation. 


BIRTH  CERTIFICATES 

5  July  1956 

Birth  Certificates;  Change  of  Father's  Name 

The  birth  certificate  of  a  child  born  in  wedlock  may  not  ordinarily  be 
altered  to  change  the  child's  surname  and  to  change  the  designation  of  the 
father  to  a  person  different  from  the  husband  of  the  mother  at  the  time  the 
child  was  born  unless  a  judicial  order  covering  the  matter  is  obtained.  The 
statutes  do  not  set  forth  any  procedure  for  accomplishing  this  purpose. 

4  September  1956 

Birth  Certificates;  Delayed  Birth  Certificates; 
Acknowledgment  by  Justice  of  Peace 

The  regulations  of  the  State  Board  of  Health  do  not  permit  a  Justice  of 
Che  Peace  to  take  acknowledgments  with  respect  to  delayed  birth  certifi- 
cates. 

10  July  1956 

Bhith  Certificate;  Photostatic  Copies 

The  use  of  photographic  or  photostatic  copies  of  birth  certificates  is 
permitted  by  the  statutes  relating  to  copies  in  the  Register  of  Deeds'  office. 


BLUE  LAWS 

9  August  1957 

Blue  Laws  ;  Limiting  Hours  Open  ;  "Juke  Joints" 

In  the  absence  of  enabling  legislation,  a  board  of  county  commissioners 
would  not  have  authority  to  adopt  an  ordinance  or  regulations  requiring 
"juke  joints"  to  close  at  a  certain  time  every  night,  such  as,  midnight. 

7  September  1956 

Blue  Laws;  Working  on  Sunday 

When  and  where  Sunday  work  is  lawful  in  this  State,  it  is  not  unlawful 
for  an  employer  to  discharge  an  employee  who  refuses  to  work  on  Sunday. 
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BONDS 

28  April  1958 

Bonds  ;  Bail  Bonds  ;  Soldiers'  and  Sailors'  Civil  Relief  Act 

Where  a  member  of  the  United  States  Armed  Forces  is  apprehended 
under  a  warrant  charging  violation  of  North  Carolina  law  and  posts  bond 
with  surety  and  subsequently  fails  to  appear  for  trial  in  accordance  with 
the  terms  of  the  bond,  the  Soldiers'  and  Sailors'  Civil  Relief  Act,  50  USCA 
513  (3),  does  not  preclude  entry  of  judgment  absolute  against  the  surety  on 
the  bond  unless  the  surety  shows  that  he  was  prevented  from  enforcing 
the  attendance  of  the  principal  by  reason  of  the  military  service  of  the 
principal. 

BURIAL  ASSOCIATIONS 

6  September  1956 

Burial  Associations  ;  Perpetual  Care  Fund  ;  Time 
of  Making  Deposit 

Except  when  a  sale  of  cemetery  lots  is  made  pursuant  to  G.  S.  65-25,  the 
total  perpetual  Care  Fund  deposit,  required  of  cemeteries  operated  for 
private  gain  and  offering  perpetual  care,  must  be  made  when  the  sale  of 
a  cemetery  lot  occurs.  Under  the  provisions  of  G.  S.  65-19,  the  word  "sale" 
is  "deemed  to  refer  to  and  authorize  any  form  of  contract  by  means  of 
which  cemetery  transfers  or  agrees  to  transfer  to  purchaser  title  to  or 
exclusive  right  of  interment  in  a  grave  space  or  family  burial  plot." 

13  January  1958 

Burial  Associations  ;  Registration  Requirements 

A  mutual  burial  association  must  comply  with  the  provisions  of  Chapter 
55A  of  the  General  Statutes  to  the  extent  that  the  provisions  contained  in 
such  chapter  are  not  inconsistent  with  the  provisions  of  Article  24  of 
Chapter  58  of  the  General  Statutes, 

15  October  1956 

Burial  Associations;  Rights  of  Policyholders 

The  rights  of  a  policyholder  in  a  burial  association,  regulated  by  Article 
24  of  Chapter  58  of  the  General  Statutes,  are  not  severable.  The  policyholder 
is  entitled  to  receive  a  "package"  job  consisting  of  the  furnishing  of  the 
casket  and  the  conducting  of  the  funeral,  etc.,  but  the  association  may  not 
be  required  to  furnish  merely  the  casket  or  merely  the  services.  Certainly, 
after  some  other  funeral  home  has  supplied  a  casket  and  furnished  the 
funeral  services,  the  official  funeral  director  which  had  issued  the  insured's 
policy  may  not  be  required  to  furnish  a  casket  at  that  time  when  no  demand 
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was  made  for  furnishing  the  casket  and  conducting  the  funeral  before  the 
funeral  was  held. 


BUSINESS  DEVELOPMENT  CORPORATION 

26  April  1957 

Business  Development  Corporation;  Stock  Issue;  Exemption 
from  Registration  Requirements 

A  business  development  corporation  whose  charter  expressly  states  "that 
the  corporation  shall  not  approve  any  application  for  a  loan  unless  and 
until  the  person  applying  for  said  loan  shall  show  that  he  has  applied  for 
a  loan  through  ordinary  banking  channels  and  that  the  loan  has  been 
refused  by  at  least  one  bank  or  other  financial  institution,"  and  whose 
purposes  are  to  promote,  stimulate,  and  advance  the  prosperity  and  eco- 
nomic welfare  of  the  State,  is  a  corporation  which  comes  within  the 
exemption  of  G.  S.  78-3  (j),  and  securities  issued  by  such  a  corporation  are 
exempt  from  the  registration  requirements  of  Chapter  78  of  the  North 
Carolina  General  Statutes. 


CHIROPODISTS 

10  October  1956 

Chiropodists;  Chiropody  and  Podiatry;  Statutory  Definitions 

The  terms  "podiatry"  and  "chiropody"  are  used  alternatively,  synony- 
mously and  interchangeably  in  the  North  Carolina  Statutes. 

19  May  1958 

Chiropodists;  Prescriptions;  Authority  to  Issue 

The  right  of  a  chiropodist  to  issue  prescriptions  in  connection  with  the 
medical  treatment  of  ailments  of  the  human  foot  is  limited  to  prescriptions 
for  medicine  or  drugs  to  be  applied  locally  and  externally  to  the  foot  and 
does  not  include  the  right  to  prescribe  medicine  or  drugs  having  a  systemic 
effect  or  general  effect  on  portions  of  the  body  other  than  the  foot. 


CITIZENSHIP 

14  February  1957 

Citizenship;  Conviction  of  Felony 

The  convictions  referred  to  in  the  North  Carolina  Constitution  which 
would  entail  loss  of  citizenship  in  this  State  are  convictions  in  North  Caro- 
lina State  courts  of  violations  of  North  Carolina  State  laws,  and  do  not 
extend  to  convictions  in  courts  in  other  states  or  to  convictions  in  federal 
courts  even  though  a  federal  court  conviction  occurs  in  North  Carolina. 
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CIVIL  DEFENSE 

10  January  1957 

Civil  Defense;  Evacuation  Tests;  Tort  Liability 

Construing  together  G.  S.  166-10 (A),  G.  S.  115-53,  G.  S.  153-9(44)  and 
Article  15A,  Chapter  160  of  the  General  Statutes,  it  is  thought  that  the 
conduct  of  a  regularly  authorized  Civil  Defense  evacuation  test  or  other 
duly  authorized  Civil  Defense  exercise  is  a  governmental  rather  than  a 
proprietary  function  of  a  county,  city,  town  or  administrative  school  unit. 
Therefore  it  is  thought  that  such  governmental  unit  would  not  be  liable 
in  damages  to  volunteer  participants  or  public  school  pupils  injured  while 
participating  in  such  activity. 

22  July  1957 

Civil  Defense;  Powers  of  Governor  in  Emergency 

There  is  no  legislation  authorizing  the  Governor  to  freeze  rents  and 
commodity  prices  and  set  up  a  rationing  system  during  grave  emergencies 
or  after  enemy  attack  or  the  likelihood  of  imminent  attack. 

29  October  1957 

Civil  Defense;  Purchase  of  Supplies  and  Equipment 
with  Public  Funds 

Counties,  cities  and  towns  may  appropriate  public  funds  to  be  used  for 
carrying  out  civil  defense  functions,  including  preparation  therefor,  under 
Chapter  166  of  the  General  Statutes. 

27  May  1958 

Civil  Defense;  Volunteer  Workers;  Workmen's  Compensation 

Volunteer  Civil  Defense  workers  are  not  ordinarily  employees  of  the 
State  or  its  political  subdivisions  for  purposes  of  the  Workmen's  Compen- 
sation Act.  If  deemed  "employees"  for  such  purposes  the  "casual"  nature 
of  their  "employment"  will  probably  exclude  coverage  under  said  Act. 
G.  S.  166-9.1  is  sufficiently  broad  to  negate  employer  or  general  liability  by 
the  State  or  its  political  subdivisions  with  respect  to  death  or  injury  of 
volunteer  Civil  Defense  workers.  It  is  doubtful  if  cities — under  G.  S. 
160-191.1  through  160-191.5,  or  counties — under  G.  S.  153-9,  subparagraph 
44,  could  voluntarily  waive  liability  by  obtaining  liability  insurance  for  the 
purposes  of  indemnifying  volunteer  Civil  Defense  workers  against  injury 
or  death.  No  known  provisions  of  law  would  permit  political  subdivisions 
of  the  State  to  expend  public  funds  voluntarily  for  accident  insurance 
premiums  or  volunteer  contributions,  for  the  benefit  of  such  workers. 
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CIVIL  PROCEDURE 

25  May  1957 

Civil  Procedure;  Execution;  Personal  Property  Exemption 

Since  the  cost  and  expenses  of  appraising  and  setting  aside  a  judgment 
debtor's  personal  property  exemption  is  required  to  be  charged  and  included 
in  the  officer's  bill  of  fees  and  since  an  officer  does  not  have  to  execute 
process  until  his  fees  are  paid  or  tendered,  a  sheriff  is  not  required  to  have 
a  judgment  debtor's  personal  property  exemption  set  aside  until  the 
judgment  creditor  tenders  the  cost  and  expenses  thereof. 

24  July  1956 

Civil  Procedure ;  Judgments;  Foreign  Judgments ;  Docketing;  Execution 

There  is  no  statutory  authorization  in  this  state  for  recording  or  docket- 
ing a  foreign  judgment  and  securing  execution  with  respect  thereto.  The 
Uniform  Enforcement  of  Foreign  Judgments  Act  would  permit  this,  but  it 
has  not  been  enacted  in  this  state. 

8  November  1957 

Civil  Procedure  ;  Judgments  ;  Justices  of  the  Peace  ; 
Docketing  in  Superior  Court 

Transcripts  of  judgments  from  courts  of  justices  of  the  peace  presented 
to  the  Clerk  of  the  Superior  Court  for  docketing,  which  are  more  than 
one  year  old,  should  not  be  docketed,  and  the  Clerk  of  the  Superior  Court 
would  have  a  right  to  refuse  to  docket  such  transcripts.  The  only  remedy 
available  is  for  the  holder  of  the  judgment  to  bring  an  action  on  the  judg- 
ment before  a  justice  of  the  peace. 

15  February  1957 

Civil  Procedure;  Judgments;  Who  Entitled  to  Receive  Payment 

G.  S.  1-241  provides  that  the  Clerk  to  whom  money  and  satisfaction  of 
a  judgment  docketed  in  his  office  is  paid,  shall  pay  the  same  over  to  the 
party  entitled  to  receive  it.  Since  the  Clerk  is  always  on  notice  that  the 
attorney  of  record  may  have  an  interest  in  the  proceeds,  it  is  thought  to  be 
safe  procedure  for  the  Clerk  to  make  the  check  payable  to  the  plaintiff  or 
his  assignee  and  the  attorney  of  record  or  his  assignee. 

3  May  1957 

Ctvil  Procedure;  Special  Proceedings;  Partition  Proceeding; 
Attorney's  Fees  as  Part  of  Costs 

Attorneys'  fees  may  be  taxed  as  part  of  the  costs  in  partition  proceedings 
in  the  discretion  of  the  Clerk  of  Court. 
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10  September  1957 

Civil  Procedure;  Special  Proceedings;  Sale  of  Estates 
by  Entirety;  Character  of  Proceeds 

The  proceeds  of  a  sale  of  an  estate  by  the  entireties,  when  such  sale 
is  made  pursuant  to  Article  4  of  Chapter  35  of  the  General  Statutes,  where 
the  guardian  of  an  incompetent  spouse  consents  to  the  sale,  retain  the 
character  and  attributes  of  an  estate  by  the  entireties.  The  husband  would 
be  entitled  to  receive  any  interest  or  earnings  from  the  investment  of  the 
proceeds. 

24  July  1956 

Civil  Procedure  ;  Special  Proceedings  ;  Service  by  Publication 

In  a  partition  proceeding  where  one  of  the  tenants  in  common  has  been 
missing  for  over  seven  years,  such  person,  his  spouse,  if  any,  and  if  dead, 
his  children,  if  any,  should  be  served  with  summons  by  publication  and  a 
guardian  ad  litem  should  be  appointed  for  any  such  persons  who  might  be 
minors  or  otherwise  incompetent. 

18  June  1957 

Civil  Procedure;  Summons;  Authority  of  Constable  to  Serve 

Construing  together  G.  S.  1-89  and  G.  S.  151-7,  it  is  thought  that  if  a 
summons  issued  by  the  clerk  of  the  superior  court  is  directed  to  the  sheriff 
only  a  township  constable  has  no  authority  to  serve  the  same;  but  if  the 
process  is  directed  "to  the  sheriff  or  other  proper  officer  of  the  county", 
it  is  thought  that  the  constable  does  have  authority  to  serve  the  same. 
G.  S.  1-440.12,  G.  S.  1-440.49  and  the  case  of  CARSON  v  WOOD,  160  NC 
143,  are  distinguishable. 


COLLECTION  AGENCIES 

29  May  1958 

Collection  Agencies;  Accounts  Receivable;  Purchase  of 

A  firm  engaged  in  purchasing  accounts  receivable  from  vendors  at  a 
discounted  rate  and  subsequently  collecting  such  accounts  is  not  a  collection 
agency  subject  to  the  supervision  of  the  Insurance  Commissioner  under 
Article  9,  Chapter  66  of  the  General  Statutes  of  North  Carolina  if  it  appears 
that  the  firm  does  not  collect  accounts  on  a  commission  basis  for  others  but 
becomes  the  sole  owner  of  accounts  receivable. 

10  December  1957 

Collection  Agencies;  Insurance  Commissioner;  Power  to  Regulate 

The  Commissioner  of  Insurance  is  authorized  to  make  rules  and  regula- 
tions necessary  to  enforce  the  provisions  of  Article  9  of  Chapter  66  of  the 
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General  Statutes,  relating  to  collection  agencies.  A  violation  of  such  rules 
and  regulations  is  a  misdemeanor,  and,  if  it  is  found  that  the  holder  of  a 
permit  issued  under  the  article  violates  such  rules  and  regulations,  the 
Commissioner  may  revoke  such  permit. 


COLLEGES 

11  July  1957 

Colleges  ;  Conveyance  of  Land  ;  Approval  of  Council  of  State 

Construing  together  G.  S.  116-46(e)  (1)  and  G.  S.  116-46(e)  (2),  as  re- 
written by  Chapter  1142,  Session  Laws  of  1957,  it  is  thought  that  the  Board 
of  Trustees  of  the  various  State  colleges  mentioned  in  that  Act  do  not  have 
authority  to  convey  any  interest  in  lands  held  in  trust  by  the  trustees  of 
said  institution  for  the  State  of  North  Carolina,  without  authorization  and 
approval  of  the  Council  of  State. 


COMMERCIAL  FISHERIES 

30  July  1957 

Commercial  Fisheries;  Commissioner  of 
Commercial  Fisheries;  Salary 

The  salary  of  the  Commissioner  of  Commercial  Fisheries  is  set  by  the 
Personnel  Department. 

24  April  1958 

Commercial  Fisheries;  Oysters;  State  Grant 

The  holder  of  a  grant  from  the  State  is  subject  to  the  same  statutes  and 
regulations  as  to  marking,  selling  and  taking  oysters  as  would  be  any  other 
private  owner  of  land. 


CONTRACTS 

10  February  1958 

Contracts;  General  Contractors;  Value  of  Project 

So  far  as  the  general  contractors  law  is  concerned,  even  when  the  owner 
furnishes  the  materials  to  be  used  in  performing  a  contract,  the  cost  of  the 
materials  must  be  included  in  determining  the  cost  of  the  undertaking  for 
purposes  of  interpreting  and  determining  the  applicability  of  the  statutes 
relating  to  general  contractors. 
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27  January  1958 
Contracts  ;  Size  of  Print 

Except  in  the  field  of  insurance  contracts,  there  are  no  general  North 
Carolina  statutes  prescribing  any  minimum  size  type  in  which  general 
contracts  must  be  printed. 

CORPORATIONS 

19  August  1957 

Corporations;  Certificate  of  Authority;  Insurance  Companies 

Insurance  companies  are  exempt  from  the  provisions  of  G.  S.  55-131 
which  require  that  foreign  corporations  obtain  from  the  Secretary  of  State 
a  "certificate  of  authority"  before  transacting  business  in  the  State. 

3  April  1958 

Corporations;  Directors  Not  Required  to  Be  Stockholders 

G.  S.  55-24  (c)  provides  that  a  director  need  not  be  a  shareholder  of  a  cor- 
poration unless  the  charter  or  bylaws  of  the  corporation  so  require. 

11  March  1958 

Corporations  ;  Electric  Membership  Corporation  ;  Investments 

An  Electric  Membership  Corporation  is  a  political  subdivision  of  the 
State  and  as  such  may  invest  its  funds  accumulated  for  the  purpose  of 
replacement  of  its  plant  facilities  in  shares  of  a  Building  and  Loan  Associa- 
tion only  upon  approval  of  the  Insurance  Commissioner. 

10  March  1958 

Corporations;  Foreign  Corporations;  Bank  and  Trust  Company 
Acting  as  Testamentary  Trustee 

G.  S.  55-132  prohibits  a  nonresident  bank  and  trust  company  from  acting 
as  a  trustee  under  the  will  of  a  North  Carolina  resident.  A  nonresident 
bank  and  trust  company  may,  however,  act  as  trustee  under  a  living  trust 
agreement  executed  by  a  North  Carolina  resident  and  such  bank  and  trust 
company ;  and  the  trustee  of  the  living  trust  may  receive  property  under  the 
will  of  this  resident  to  be  administered  according  to  the  terms  of  the  living 
trust.  Such  property  shall  not  be  deemed  to  be  held  under  a  testamentary 
trust. 

11  September  1957 

Corporations;  Foreign  Corporations;  Warehousing 
with  Subsidiary 

A  foreign  corporation  ships  goods  to  North  Carolina  for  processing  by  a 
North  Carolina  corporation.  Upon  completion  of  the  processing  the  goods 
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are  warehoused  in  North  Carolina  by  the  North  Carolina  corporation.  They 
are  shipped  to  customers  on  order  of  the  foreign  corporation.  The  foreign 
corporation  is  transacting  business  in  this  State  and  is  required  to  procure 
a  certificate  of  authority  from  the  Secretary  of  State.  The  business  thus 
transacted  is  not  solely  interstate  commerce. 

17  May  1957 

Corporations;  Liquidation;  Petition  by  Shareholder 

The  power  of  the  superior  court  to  liquidate  the  assets  and  business  of 
a  corporation  in  an  action  by  a  shareholder  for  the  protection  of  the  rights 
or  interests  of  a  complaining  shareholder  includes  the  power  to  order 
partial  liquidation  in  situation  where  the  court  finds  that  the  business  of 
the  corporation  will  not  be  unduly  disturbed  considering  interests  of  the 
corporation  and  of  the  complaining  shareholders. 

19  May  1958 

Corporations;  Telephone  Membership  Corporation; 
Proceeds  of  Dissolution 

Telephone  membership  corporations  organized  pursuant  to  Article  4, 
Chapter  117  of  the  North  Carolina  General  Statutes,  are  governed  by  the 
provisions  of  Article  2  of  Chapter  117  pertaining  to  electric  membership 
corporations,  including  G.  S.  117-24  which  on  dissolution  requires  net  assets 
to  pass  to  and  become  property  of  the  State.  Such  assets  are  properly  pay- 
able to  the  State  Treasurer  under  G.  S.  147-71  and  may  be  credited  to 
General  Fund  Non-tax  Revenue  Account. 

23  July  1957 

Corporations  ;  Transacting  Business  ;  Subleasing  Property 

A  foreign  corporation  having  no  assets  in  this  State  and  conducting  no 
activities  in  this  State  other  than  subleasing  property  formerly  used  by  a 
wholly  owned  foreign  subsidiary  in  the  manufacturing  business  is  not 
transacting  business  in  this  State  within  the  meaning  of  G.  S.  55-131. 


COSMETIC  ARTS 

5  August  1957 

Cosmetic  Arts;  Lapsed  License;  Method  of  Renewal 

The  effect  of  the  1957  amendment  to  G.  S.  18-25  is  to  permit  a  person, 
who  has  allowed  her  cosmetic  art  license  to  lapse,  to  renew  her  certificate  of 
registration,  when  she  has  been  retired  from  practice  for  not  more  than 
three  years,  merely  by  paying  the  license  fees  which  would  have  been 
due  had  such  person  been  practicing  cosmetic  art  during  such  years  of 
retirement.  This  method  of  renewal  is  open  only  to  those  who  have  retired 
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from  practice  for  not  more  than  three  years,  and  is  applicable  to  all  such 
persons  as  have  made  application  on  or  since  June  10,  1957,  the  effective 
date  of  the  amendment  in  question. 

10  June  1958 

Cosmetic  Arts;  Practice  without  a  License 

It  is  unlawful  to  engage  in  the  practice  of  the  cosmetic  arts  for  compen- 
sation without  having  a  license  from  the  State  Board  of  Cosmetic  Art 
Examiners. 


COUNTIES 

18  February  1958 

Counties;  Agricultural  Stabilization  Committee;  Construction  of 

Office  Building 

A  county  is  without  authority  to  use  public  funds  to  construct  a  building 
to  provide  office  space  for  a  county  agricultural  stabilization  committee. 

5  July  1956 

Counties;  Agricultural  Stabilization  Committee;  Leasing  Office  Space 

Furnishing  office  space  for  a  county  Agricultural  Stabilization  Committee 
is  for  public  purposes  but  is  not  a  necessary  expense.  Therefore,  ad  valorem 
tax  funds  could  not  be  used  for  such  purpose,  but  available  nontax  funds 
could  be  so  used. 

29  August  1956 
Counties;  Bonds;  Coupons;  Statute  of  Limitations 

The  Statute  of  Limitations  begins  to  run  against  coupons  of  municipal 
bonds  at  the  maturity,  not  of  the  bonds,  but  of  the  coupons.  JENNINGS  v. 
MOREHEAD  CITY,  226  N.  C.  606;  THREADGILL  v.  COMMISSIONERS, 
116  N.  C.  616. 

When  the  coupons  are  not  under  seal,  it  is  thought  that  the  three-year 
Statute  of  Limitations,  G.  S.  1-52  (1),  is  applicable  unless  there  is  some 
language  in  the  bonds  themselves  sufficient  to  constitute  the  coupons  as 
well  as  the  bonds  contracts  under  seal. 

13  February  1957 

Counties;  Bond  Election;  Cost  of  Holding 

The  cost  of  holding  a  county-wide  election  upon  the  question  of  the 
issuance  of  bonds  for  the  construction  of  hospital  facilities  may  not  be  paid 
out  of  the  proceeds  from  the  sale  of  the  bonds. 
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6  May  1957 

Counties  ;  Bond  Issue  ;  Construction  of  Hospitals 

Under  the  provisions  of  G.  S.  153-77  and  G.  S.  131-126.18  and  related 
sections,  subject  to  appropriate  elections,  there  is  ample  authority  for  a 
county  to  issue  bonds  to  construct  or  purchase  buildings  to  be  used  as 
hospitals,  nurses  schools,  and  nursing  homes. 

22  May  1957 

Counties;  Bond  Issue;  Enlargement  of  Hospitals 

Under  the  provisions  of  G.  S.  131-126.23  bonds  may  be  issued  to  enlarge 
a  hospital  facility  provided  there  is  approval  at  an  election. 

26  July  1957 

Counties  ;  Construction  of  Public  Roads 

A  county  is  not  authorized  to  expend  its  funds  for  the  purchase  of  a 
right  of  way  or  for  payment  of  the  cost  of  construction  in  lieu  of  the 
purchase  of  a  right  of  way  for  a  public  road  which  is,  or  will  become  upon 
completion  of  construction,  a  part  of  the  State  Highway  System  of  public 
roads. 

18  December  1956 

Counties;  County  Attorney;  Employment 

While  it  is  not  mandatory  under  the  North  Carolina  statutes  that  a 
county  employ  a  county  attorney,  at  least  98  of  the  counties  in  1955  did 
employ  county  attorneys  and  it  would  appear  that  this  is  a  desirable  prac- 
tice. 

24  May  1957 

Counties;  County  Jail;  Arrests  by  Highway  Patrolman 

State  Highway  Patrolmen  are  given  power  to  make  arrests  for  certain 
offenses  by  G.  S.  20-188,  and  when  an  arrest  is  made  by  such  patrolman 
within  the  scope  of  the  power  thus  granted,  it  is  the  duty  of  the  person  in 
charge  of  the  county  jail  to  receive  and  place  in  custody  the  person  so 
arrested,  either  when  a  commitment  directing  that  such  person  be  placed 
in  jail  has  been  issued,  or  where  the  arrest  has  been  made  under  circum- 
stances making  it  impossible  for  the  patrolman  to  immediately  take  the 
arrested  person  before  a  magistrate  for  the  issuance  of  a  warrant  and  the 
obtaining  of  a  commitment. 

14  May  1958 

Counties;  County  Homes 

Hospital  facilities  authorized  to  be  operated  by  counties  under  Article 
13B  of  Chapter   131   of  the   General   Statutes  would   not  include  a  home 
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designed  to  care  primarily  for  aged  indigent  persons  where  illness  or  sick- 
ness was  not  a  constant  factor.  So  far  as  providing  an  institution  for  aged 
and  indigent  persons  is  concerned,  as  opposed  to  sick  or  ill  persons,  Section 
153-77  of  the  General  Statutes  provides  for  the  issuance  of  bonds  and  levy 
of  taxes  for  the  "erection  and  purchase  of  county  homes  for  the  indigent 
and  infirm." 

25  November  1957 

Counties;  County  Hospital;  Governing  Board 

G.  S.  131-126.21  affords  a  county  board  of  commissioners  wide  latitude 
as  to  the  operation  of  a  county  hospital  and  it  may  delegate  many  of  its 
powers  to  a  board  of  managers  or  to  some  other  agency  in  connection  with 
the  operation  of  such  a  hospital. 

27  November  1957 

Counties;  County  Hospital;  Lease  to  Non-Profit  Corporation 

It  is  implicit  in  the  wording  of  G.  S.  131-126. 2€  that  a  tax  levy  authorized 
for  the  maintenance  of  a  county  hospital  may  be  used  to  maintain  such 
hospital  even  after  it  is  leased  to  a  nonprofit  corporation  which  operates 
the  hospital. 

27  November  1957 

Counties;  County  Hospital;  Tax  Levy 

The  support  of  a  county  hospital  is  not  a  necessary  expense  within  the 
meaning  of  the  Constitution  and,  therefore,  a  tax  may  not  be  levied  for 
the  support  of  such  hospital  without  approval  by  a  vote  of  the  people. 

4  March  1958 

Counties;  Expenditures;  Payment  in  Next  Fiscal  Year 

Where  a  county  has  spent  all  money  appropriated  for  the  purchase  of 
uniforms,  as  set  forth  in  the  budget  for  the  current  fiscal  year,  it  may  not 
purchase  uniforms  with  the  understanding  that  the  seller  will  not  bill  the 
county  until  the  beginning  of  the  following  fiscal  year,  G.  S.  153-130  pro- 
hibiting a  commitment  to  spend  money  unless  the  purpose  of  the  expendi- 
ture has  been  provided  for  either  in  the  budget  or  in  the  authorization  of 
bonds  or  notes  and  unless  the  amount  of  appropriation  or  authorization 
unspent  and  uncommitted  is  sufficient  to  cover  the  proposed  commitment 
or  expenditure. 

17  January  1958 

Counties;  Fire-Fighting  Equipment 

There  is  no  authority  for  a  county  to  appropriate  public  funds  to  be 
expended  for  the  purchase  of  fire-fighting  equipment  in  unincorporated 
communities  located  in  the  county. 
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20  September  1956 

Counties  ;  Hospital  Expenses  of  Indigents  ;  Liability 

A  county  is  not  legally  liable  for  the  hospital  bills  of  indigent  persons 
of  the  county,  in  the  absence  of  a  contract  between  the  county  and  the 
hospital  providing  for  the  payment  of  such  bills  by  the  county. 

20  August  1957 

Counties;  Hospital  Expenses  of  Indigents;  Liens 

Under  the  provisions  of  G.  S.  153-156  it  is  the  duty  of  the  board  of  county 
commissioners  to  cause  the  sale  of  any  estate  owned  by  an  indigent  person 
who  has  received  support  from  the  county  to  be  sold  to  secure  reimburse- 
ment to  the  county.  While  there  appears  to  be  no  statutory  authority  where- 
by the  county  may  require  an  applicant  for  hospitalization  at  county  expense 
to  execute  a  general  lien  upon  his  real  property  to  secure  reimbursement 
for  the  expense  of  such  hospitalization,  such  requirement  is  reasonable  and 
proper.  There  are,  however,  grave  doubts  that  such  lien  would  constitute  an 
encumbrance  upon  real  property  not  identified  in  the  instrument  purporting 
to  create  the  lien. 

19  September  1956 

Counties;  License  Tax;  Procedure  for  Levying 

The  only  definite  method  for  determining  whether  a  county  has  levied 
the  privilege  license  taxes  authorized  by  Schedule  B  of  the  Revenue  Act 
is  to  examine  the  minutes  of  the  meetings  of  the  Board  of  County  Com- 
missioners to  determine  if  such  a  resolution  has  been  adopted.  The  levy 
may  be  contained  in  the  annual  budget  resolution. 

24  February  1958 

Counties;  Local  Development;  Approval  of  Electorate 

Chapter  158  of  the  General  Statutes  provides  that  certain  tax  funds  may, 
pursuant  to  approval  at  an  election,  be  used  for  local  development  purposes. 
The  election  in  question  may  be  held  on  the  same  day  as  a  primary  election. 
This  act  does  not  authorize  the  levy  of  a  special  purpose  tax,  but  provides 
that  a  certain  part  of  the  general  fund  levy  may  be  allocated  for  the  special 
purposes  therein  provided  for.  The  Legislature  could  by  special  act  authorize 
the  levy  of  a  special  purpose  tax  for  local  development  purposes.  The 
expenditure  could  not  be  absolutely  and  blindly  delegated  to  some  non- 
governmental organization  but  would  have  to  be  expended  under  the  super- 
vision and  direction  of  the  governmental  unit  in  question. 

9  August  1956 

Counties;  Office  Building;  Lease 

A  county  may  lease  a  building  for  necessary  county  office  purposes  and 
the  lessor  may  agree  to  transfer  title  to  the  county  if  and  when  the  lease 
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has  been  in  effect  for  a  certain  number  of  years.  However,  the  county  may 
not  obligate  itself  to  lease  the  building  for  a  certain  number  of  years  to 
the  end  that  the  county  would  pledge  itself  to  pay  the  purchase  price. 

21  November  1957 

Counties;  Real  Estate;  Transfer  of  Bid 

A  county  would  be  without  authority  to  bid  on  real  property  not  needed 
or  required  for  some  appropriate  county  public  purpose,  and  then  transfer 
the  bid  to  a  private  corporation. 

12  October  1956 

Counties  ;  Use  of  County  Name 

A  county  is  a  body  corporate  under  the  provisions  of  G.  S.  153-1,  and  the 
powers  granted  to  counties  ordinarily  can  be  executed  on  behalf  of  the 
county  only  by  the  Board  of  Commissioners  or  pursuant  to  a  resolution 
adopted  by  the  Board  except  where  the  constitution  or  statutes  expressly 
impose  such  powers  and  duties  on  other  officials  or  boards.  To  illustrate, 
in  the  absence  of  express  legislative  authorization,  a  sheriff  would  not 
have  authority  to  secure  a  license  in  the  name  of  the  county  to  operate  a 
radio  transmitter  for  law  enforcement  purposes. 

5  July  1956 

Counties;  Use  of  Nontax  Funds 

When  a  county  receives  payments  from  the  National  Forest  Service, 
such  funds  may  be  used  for  any  purpose  for  which  such  county  is  authorized 
to  spend  money. 


COUNTY  COMMISSIONERS 

9  June  1958 

County  Commissioners;  Authority  to  Enact  Ordinances 

In  the  absence  of  express  statutory  authority,  it  is  the  view  of  this 
office  that  Boards  of  County  Commissioners  are  not  authorized  to  enact 
ordinances. 

21  April  1958 

County  Commissioners;  Expenditure  of  County  Funds;  Building  for 
Agricultural  Exhibits 

A  county  may  not  appropriate  tax  funds  to  be  used  for  the  construction 
of  a  building  on  county  land  to  be  used  for  holding  agricultural  fairs, 
county  stock  shows,  etc. 

G.  S.  106-520  authorizes  counties  to  appropriate  not  to  exceed  $100.00  in 
aid  of  agricultural  exhibits  such  as  county  fairs. 
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19  June  1957 

County  Commissioners;  Expenditure  of  County  Funds;  Expenses  of 
Officials  Attending  Conferences 

Reasonable  expenses  of  public  officials  attending  conferences  and  con- 
ventions of  similar  officials  of  other  jurisdictions  are  for  a  public  purpose. 

14  March  1958 

County  Commissioners;  Expenditure  of  County  Funds;  Ground 
Water  Survey 

The  making  of  a  county  ground  water  survey  would  constitute  a  county 
public  purpose  and  nontax  surplus  funds,  such  as  alcoholic  beverage  control 
store  profits,  could  be  expended  for  such  a  purpose. 

5  March  1958 

County  Commissioners;  Expenditure  of  County  Funds;  Hospitalization; 

Indigent  Persons 

Under  Article  13  of  Chapter  153  of  the  General  Statutes,  a  board  of 
county  commissioners  has  authority  to  provide  for  the  hospitalization  and 
treatment  of  indigent  persons. 

21  August  1957 

County  Commissioners;  Expenditure  of  County  Funds; 
Hospitalization;  Persons  Awaiting  Trial 

The  mere  fact  that  a  baby  was  born  while  a  woman  was  in  jail  awaiting 
trial  would  not  of  itself  place  any  responsibility  upon  the  county  for  the 
payment  of  the  hospital  and  doctor  expenses.  If  able  to  pay,  the  woman  in 
question  or  her  husband  would  be  responsible  therefor.  If  it  is  an  indigent 
family,  then  the  county  should  treat  this  case  in  the  same  manner  that  it 
would  the  hospitalization  of  any  other  indigent  citizen  of  the  county. 

16  December  1957 

County  Commissioners;  Expenditure  of  County  Funds;  Industrial 

Development 

Under  the  provisions  of  Chapter  158  of  the  General  Statutes,  in  order  to 
levy  taxes  to  attract  industry,  such  levy  must,  in  the  case  of  a  county,  be 
approved  by  a  vote  of  the  people. 

15  April  1958 

County  Commissioners;  Expenditure  of  County  Funds;  Investigating 
Committee;  Unofficial;  Highway  Allocations 

The  Board  of  County  Commissioners  of  Granville  is  not  authorized 
to  appropriate  funds  to  an  unofficial  committee  to  investigate  allocations 
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made  by  the  State  Highway  and  Public  Works  Commission,  predecessor  to 
the  State  Highway  Commission,  for  road  and  highway  work  in  Granville 
County. 

23  May  1958 

County  Commissioners;  Expenditure  of  County  Funds;  Office  Rent 
of  Deputy  Collector  of  Revenue 

County  commissioners  may  pay  rent  for  office  for  N.  C.  Department  of 
Revenue  deputy  collector. 

17  October  1956 

County  Commissioners;  Expenditure  of  County  Funds;  Real  Estate; 
Beer  License  Receipts 

It  is  lawful  for  a  Board  of  County  Commissioners  to  use  beer  license 
receipts  and  beer  crown  tax  receipts,  without  a  vote  of  the  people,  to 
purchase  a  lot  on  which  a  county  office  building  is  to  be  erected. 

10  June  1958 

County  Commissioners;  Lease  of  Property  by  Member  to  ABC  Board 

It  is  thought  that  a  member  of  a  Board  of  County  Commissioners  is  not 
in  violation  of  G.  S.  14-234  by  leasing  a  part  of  a  building  owned  by  him  to 
the  County  ABC  Board  since  the  contract  is  with  the  ABC  Board  and  not 
with  the  Board  of  County  Commissioners  and  since  the  Commissioners  have 
no  control  of  ABC  funds  until  the  net  profits  have  been  paid  into  the 
General  Fund  of  the  County. 

11  December  1957 

County  Commissioners;  Sick  Leave;  Elected  Constitutional  Officers 

A  board  of  county  commissioners  has  no  authority  to  adopt  and  enforce 
sick  leave  regulations  with  respect  to  constitutional  officers  elected  by  a 
vote  of  the  people. 


COURTS 

27  June  1958 

Courts  ;  County  Court  ;  Term  of  General  County  Court 

The  terms  of  court  of  general  county  courts  begin  on  the  first  Monday 
of  each  month  and  expire  at  the  end  of  the  month  unless  sooner  adjourned 
sine  die  by  the  presiding  judge. 
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12  February  1958 

Courts  ;  County  Court  ;  Tuition  ;  University  of  North  Carolina 

Chapter  2,  Section  3,  of  the  1866-67  Public  Laws  of  North  Carolina,  giving 
the  county  court  in  each  of  the  counties  of  this  State  the  privilege  of 
selecting  annually  one  resident  to  be  admitted  to  the  University  free  of 
charges  for  tuition  and  room  rent,  is  no  longer  effective  in  that  no  county 
court,  such  as  was  contemplated  by  this  Section,  exists  due  to  the  establish- 
ment of  the  superior  court  system  by  the  Constitution  of  North  Carolina 
in  1868. 

9  January  1957 

Courts;  Domestic  Relations  Court;  Appeals 

Where  an  appeal  from  a  judgment  of  a  Domestic  Relations  Court  com- 
mitting a  child  to  a  State  institution  is  dismissed  by  the  Judge  of  the 
Superior  Court  for  want  of  jurisdiction,  the  Domestic  Relations  Court 
may  proceed  to  execute  the  judgment.  Appeal  from  any  judgment  or  order  of 
the  Domestic  Relations  Court  in  matters  within  the  jurisdiction  of  the 
Juvenile  Court  under  the  provisions  of  G.  S.  110-21  will  lie  to  the  Superior 
Court. 

3  July  1957 

Courts;  Domestic  Relations  Court;  Custody  of  Children;  Jurisdiction 

A  Domestic  Relations  Court  has  jurisdiction  to  determine  custody  of 
children  where  a  controversy  arises  between  parents  of  the  children  who 
are  separated  but  not  divorced  so  long  as  both  parents  submit  to  the 
jurisdiction  of  the  Juvenile  Court  and  neither  parent  invokes  the  provision 
of  G.  S.  17-39  relative  to  a  hearing  before  the  Superior  Court  on  a  writ 
of  habeas  corpus. 

21  December  1956 

Courts;  Domestic  Relations  Court;  Custody  of  Juveniles; 
Order  of  Support 

G.  S.  7-103,  subsection  (c),  which  gives  the  Domestic  Relations  Court 
jurisdiction  over  "cases  involving  the  custody  of  juveniles,"  does  not  of 
itself  give  such  court  the  authority  to  order  payment  for  the  support  of 
juveniles. 

3  July  1957 

Courts;  Domestic  Relations  Court;  Probation  Officer;  Court  Order 

It  is  the  duty  of  the  probation  officer  of  any  Juvenile  or  Domestic  Re- 
lations Court  to  take  charge  of  any  child  when  ordered  to  do  so  by  the 
court. 
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25  October  1956 

Courts  ;  Domestic  Relations  Court  ;  Suspended  Sentence  ;  Bail 

When  a  defendant  is  given  a  suspended  sentence  in  a  Domestic  Relations 
Court  and  is  arrested  on  a  capias  to  show  cause  why  the  suspended  sentence 
should  not  be  placed  in  effect,  he  is  entitled  to  bond  pending  the  hearing. 
If  at  the  hearing  the  suspended  sentence  is  ordered  placed  in  effect,  the 
defendant  is  entitled  to  appeal  to  the  Superior  Court  and  is  entitled  to  make 
bond  for  his  appearance  in  the  Superior  Court. 

3  May  1957 

Courts;  Emergency  Judges;  Habeas  Corpus 

Emergency  judge  has  no  jurisdiction  to  issue  writ  of  habeas  corpus 
except  when  serving  under  commission  to  hold  court. 


8  January  1958 


Courts;  Fees;  Annulment  and  Divorce 


Chapter  983,  Session  Laws  of  1957,  now  codified  as  G.  S.  130-52.1,  pro- 
vides that  in  each  action  for  divorce  or  the  annulment  of  a  marriage  $1.00 
shall  be  taxed  as  a  part  of  the  costs  collected  by  the  Clerk  of  the  Court. 
One-half  of  this  amount  shall  be  remitted  monthly  to  the  Office  of  Vital 
Statistics  together  with  a  record  of  the  proceedings.  It  is  thought  that 
the  remaining  one-half  of  this  special  item  of  cost  remains  in  the  county. 
If  the  Clerk  of  Court  is  on  a  fee  basis,  the  same  may  be  retained  by  him 
individually  but  if  he  is  on  a  salary  basis,  the  same  must  be  paid  into  the 
General  Fund  of  the  county. 

23  July  1956 

Courts  ;  Jurisdiction  ;  County  Civil  Court 

A  County  Civil  Court  organized  under  the  provisions  of  Article  35, 
Chapter  7  of  the  General  Statutes,  does  not  have  jurisdiction  to  issue  re- 
straining orders  and  injunctions. 

10  September  1956 

Courts  ;  Jurisdiction  ;  Mayor's  Court  ;  Speeding  Cases 

Unless  a  special  Act  of  the  General  Assembly  has  enlarged  his  jurisdic- 
tion, a  mayor  does  not  have  jurisdiction  to  try  speeding  cases. 

1  February  1957 

Courts;  Justice  of  the  Peace;  Change  of  Residence 

When  a  justice  of  the  peace  moves  his  residence  from  one  township 
to  another  in  the  same  county,  he  may  continue  to  act  as  a  justice  of  the 
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peace  for  a  period  of  six  months.  If  he  does  not  return  to  his  original 
township  within  six  months,  he  then  forfeits  his  office. 

27  December  1956 

Courts;  Justice  of  the  Peace;  Jurisdiction;  Municipal  Courts 

Ordinarily  an  offense  is  within  the  jurisdiction  of  a  justice  of  the  peace 
when  the  punishment  may  not  exceed  a  fine  of  fifty  dollars  or  imprison- 
ment for  more  than  thirty  days.  However,  the  Supreme  Court  has  held 
in  STATE  v.  BASKERVILLE,  141  NC  811,  that  exclusive  jurisdiction 
over  such  offenses  occurring  within  the  corporate  limits  of  a  municipality 
may  be  granted  to  a  municipal  court.  On  the  other  hand,  even  though  such 
municipal  court  has  jurisdiction  over  territory  beyond  the  limits  of  the 
municipality,  such  exclusive  jurisdiction  may  not,  under  the  decision  of 
STATE  v.  DOSTER,  157  NC  634,  be  granted  with  respect  to  such  offenses 
occurring  outside  the  corporate  limits  of  the  municipality. 

20  March  1957 

Courts;  Justice  of  the  Peace;  Jurisdiction;  Township 

A  justice  of  the  peace  may  not  be  compelled  to  try  a  cause  out  of  the 
township  for  which  he  was  elected  or  appointed. 

5  November  1956 

Courts;  Justice  of  the  Peace;  Process  Issued  Outside  the  County 

No  process  may  be  issued  by  a  justice  of  the  peace  outside  his  own 
county,  unless  at  least  one  defendant  resides  in  the  county  where  action 
is  instituted. 

15  January  1957 

Courts  ;  Justice  of  the  Peace  ;  Warrants 

A  justice  of  the  peace  who  issues  a  warrant  may  make  such  warrant 
returnable  before  any  other  magistrate  or  any  court  inferior  to  the 
superior  court  having  jurisdiction  within  the  same  county. 

25  June  1957 

Courts  ;  Juvenile  Court  ;  Appeals  ;  Procedure 

Under  the  provisions  of  G.  S.  110-40  a  notice  of  an  appeal  from  an 
order  of  a  Juvenile  Court  must  be  in  writing  and  must  be  filed  within 
five  days  after  the  issuance  of  the  order. 

18  June  1957 

Courts  ;  Juvenile  Court  ;  Authority  to  Order  Medical  Care  for  Child 

Where  a  Juvenile  Court  has  assumed  jurisdiction  of  a  child  the  court 
may,  under  the  provisions  of  G.  S.  110-38,  upon  a  proper  finding  of  fact, 
order  such  medical  or  surgical  care  as  may  be  appropriate  for  such  child. 
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5  September  1957 

Court;  Juvenile  Court;  Award  of  Custody;  Consent  for  Medical  Care 

A  Juvenile  Court,  may,  in  an  order  awarding  custody  of  a  child  to  some 
person  other  than  the  parent  or  parents,  authorize  such  custodian  to  give 
consent  for  necessary  medical  or  surgical  care  for  the  child. 

6  September  1956 

Courts;  Juvenile  Court;  Award  of  Temporary  Custody  of  Child 

A  Juvenile  Court  Judge  has  the  authority  to  award  temporary  custody 
of  a  child  to  someone  other  than  a  parent  or  guardian  of  such  child  pending 
a  hearing  on  a  petition  charging  such  child  with  being  a  neglected  or 
dependent  child. 

25  February  1958 

Courts  ;  Juvenile  Court  ;  Clerk  as  Judge  ;  Compensation 

The  Board  of  County  Commissioners  of  Halifax  County,  by  virtue  of 
the  local  act,  would  not  be  authorized  to  fix  the  compensation  of  the  Clerk 
of  the  Superior  Court  for  performing  the  duties  of  Judge  of  the  Juvenile 
Court  in  an  amount  in  excess  of  $600.00  per  year. 

13  December  1957 

Courts  ;  Juvenile  Court  ;  Jurisdiction  ;  Felonies 

A  juvenile  court  has  no  jurisdiction  to  investigate  and  bind  over  to  the 
superior  court  a  defendant  between  the  ages  of  14  and  16  years,  who  is 
charged  with  a  crime  the  punishment  for  which  is  more  than  10  years  in 
prison. 

10  April  1958 

Courts;  Juvenile  Court;  Jurisdiction  After  Commitment  to  Training 

School 

Under  the  provisions  of  G.  S.  110-21,  when  a  Juvenile  Court  commits  a 
child  to  a  training  school,  such  commitment  terminates  the  jurisdiction  of 
the  Juvenile  Court  over  the  child. 

26  July  1957 

Courts  ;  Juvenile  Courts  ;  Jurisdiction  Over  Child  Pending  Appeal 

An  appeal  from  an  order  of  a  Juvenile  Court  committing  a  child  to  a 
training  school  would  have  the  effect  of  staying  execution  of  such  order. 
An  appeal  from  an  order  awarding  custody  of  a  child  would  not  stay  exe- 
cution of  such  order.  In  case  of  an  appeal  from  an  order  committing  a  child 
to  a  training  school,  the  child  is  subject  to  the  supervision  of  the  court 
and  may  be  required  to  report  to  the  probation  officer  during  the  period 
of  the  pendency  of  the  appeal. 
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11  February  1957 

Courts;  Juvenile  Court;  Jurisdiction  over  Minors;  Age  Limitation 

Under  the  provision  of  G.  S.  110-21,  while  a  Juvenile  Court  may  not 
obtain  jurisdiction  in  the  first  instance  over  a  child  after  its  sixteenth 
birthday,  when  such  jurisdiction  has  been  obtained,  it  continues  during 
the  minority  of  the  child  unless  terminated  by  an  order  of  court  or  by 
commitment  of  the  child  to  an  institution  supported  and  controlled  by  the 
State. 

25  July  1957 

Courts;  Juvenile  Court;  Modification  of  Order  of  Commitment  to 
Training  School 

Where  a  Juvenile  Court  has  ordered  a  child  committed  to  a  training 
school  controlled  by  the  State  and  where  the  school  has  indicated  that  it 
will  accept  the  child  for  admission  at  a  designated  future  date,  until  the 
child  has  been  physically  delivered  to  the  training  school  or  to  an  agent 
of  such  school,  it  is  not  properly  subject  to  the  rules  and  discipline  of  such 
school,  and  the  Juvenile  Court  may  modify  its  order  committing  the  child 
to  the  school. 

11  December  1957 

Courts;  Juvenile  Court;  Uniform  Reciprocal  Enforcement  of 
Support  Act 

A  Juvenile  Court  does  not  have  jurisdiction  to  hear  cases  under  the 
Uniform  Reciprocal  Enforcement  of  Support  Act,  Chapter  52A  of  the 
General  Statutes. 

21  April  1958 

Courts;  Mixed  Terms;  Priority  of  Criminal  Cases 

Under  the  provisions  of  G.  S.  1-178,  the  criminal  calendar  ordinarily  must 
be  disposed  of  before  the  civil  cases  are  heard  at  a  mixed  term  of  court. 

16  June  1958 

Courts;  Municipal  Court;  Population  Requirements 

Towns  may  not  under  Article  II,  Section  29,  State  Constitution,  by  special 
or  local  act  undertake  to  establish  a  court  or  create  special  exemption  from 
minimum  population  requirements  of  Articles  24  and  26  of  Chapter  7, 
N.  C.  G.  S. 

10  September  1956 

Courts  ;  Recorder's  Courts  ;  Jury  Costs 

When  the  statutes  pursuant  to  which  a  Recorder's  Court  has  been  estab- 
lished provide  for  a  jury  trial  on  the  request  of  the  defendant,  but  make 
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no  provision  as  to  a  deposit  for  jury  costs,  the  Judge  is  without  authority 
to  require  the  defendant  to  make  such  a  deposit. 

14  November  1957 

Courts;  Recorder's  Court;  Jury  Costs;  Refund 

Since  a  jury  trial  is  not  constitutionally  required  in  an  inferior  court  and 
the  Supreme  Court  has  held  many  times  that  the  requirements  of  the  Con- 
stitution as  to  jury  trial  are  met  when  a  right  of  appeal  is  provided  to  the 
Superior  Court,  where  a  jury  trial  can  be  had,  then  we  think  that  the  man 
is  merely  paying  a  fee  for  a  privilege  which  he  elects  to  exercise;  and 
when  he  exercises  the  privilege  and  pays  the  fee,  there  is  nothing  further 
to  be  done  about  the  fee  by  way  of  return.  In  other  words,  the  fee  is  paid 
for  the  privilege  and  not  for  whatever  the  result  may  be. 

19  February  1958 

Courts;  Recorder's  Courts;  Jury  Trial;  Forfeiture  of  Right 

When  a  person  is  entitled  to  a  jury  trial  in  a  Recorder's  Court,  contin- 
uance of  the  case  from  time  to  time  or  jumping  bail  by  the  defendant  does 
not  work  a  forfeiture  of  the  defendant's  right  to  a  jury  trial  provided  he 
requests  the  same  in  due  time  and  makes  the  appropriate  deposit. 

19  September  1956 

Courts;  Recorder's  Courts;  Municipal;  Costs 

It  is  thought  that  Chapter  32,  Public  Laws  of  1925  repealed  the  provisions 
of  Chapter  277,  Public  Laws  of  1919,  to  the  extent  of  any  conflict  between 
the  two.  Therefore,  it  is  thought  that  the  provisions  of  G.  S.  7-206  as  to 
fees  to  be  taxed  for  the  recorder,  the  clerk  and  the  prosecuting  attorney  of 
a  municipal  recorder's  court  are  superseded  by  the  provisos  contained  in 
G.  S.  7-186,  G.  S.  7-200  and  G.  S.  7-203. 

19  September  1957 

Courts;  Recorder's  Courts;  Municipal;  Compensation  of  Recorder, 
Solicitor  and  Clerk 

Under  the  general  laws  relating  to  Municipal  Recorder's  Courts,  the 
Recorder's  compensation  may  not  be  changed  during  his  term  of  office; 
the  prosecuting  attorney's  compensation  may  be  changed  during  his  term 
of  office;  and  the  clerk  of  such  court  can  be  compensated  only  on  a  fee 
basis  as  prescribed  by  statute. 

30  August  1956 

Courts  ;  Recorder's  Courts  ;  Residence  Requirements  of  Recorder 

A  public  officer  of  a  political  subdivision  who  removes  his  residence 
therefrom  would  not  automatically  vacate  the  office  which  he  holds.  The 
person  concerned  might  be  subject  to  removal  by  a  proper  quo  warranto 
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proceedings  instituted  in  the  superior  court  to  oust  the  official  concerned. 
Our  Supreme  Court  has  held  in  numerous  cases  that  quo  warranto  proceed- 
ings is  the  sole  method  by  which  title  to  a  public  office  may  be  tried.  See 
ELLISON  v.  RALEIGH,  89  N.  C.  125;  LYON  v.  BOARD,  120  N.  C.  237; 
STATE  v.  PONDER,  234  N.  C.  294;  COREY  v.  HARDISON,  236  N.  C.  147. 

16  July  1956 

Courts;  Solicitor;  Authority  to  Control  Prosecution 

The  solicitor  of  a  court  has  control  and  supervision  over  the  trial  of 
cases  arising  in  such  court.  Private  prosecution  has  no  authority  to  regu- 
late or  control  the  trial  of  a  case  which  might  arise  in  the  court. 


CRIMINAL  LAW 

12  September  1957 

Criminal  Law;  Abandonment  and  Non-Support;  Complainant 

Where  it  appears  that  a  father  has  wilfully  abandoned  his  children, 
without  providing  adequate  support  for  such  children,  it  is  not  necessary 
that  the  mother  of  such  children  make  a  complaint  in  order  to  institute 
criminal  action  against  the  father.  Any  person  may  appear  before  a  magis- 
trate and  make  such  complaint. 

26  September  1956 

Criminal  Law  ;  Abuse  of  Process 

A  debt  should  be  collected  through  means  of  a  civil  action,  not  a  crim- 
inal action. 

3  August  1956 

Criminal  Law;  Arrest;  Bus  Passenger;  Refusal  to  Pay  Fare 

If  a  bus  driver  called  a  police  officer  to  a  bus  because  of  the  refusal  of  a 
passenger  to  pay  his  fare  and  asked  the  passenger  in  the  police  officer's 
presence  to  pay  his  fare  or  get  off  the  bus,  and  if  the  passenger  persisted 
in  his  refusal  and  the  bus  driver  stated  that  he  would  have  to  eject  him, 
the  officer  would  at  that  point  be  authorized  to  arrest  the  passenger  to 
prevent  a  breach  of  the  peace  about  to  occur. 

12  August  1957 
Criminal  Law;  Assault  on  Female;  Punishment 

The  punishment  for  assault  on  a  female  by  a  man  over  eighteen  years 
of  age  is  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court. 
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15  November  1956 

Criminal  Law;  Bastardy;  Issues  to  be  Submitted  to  Jury 

The  willful  failure  of  the  father  to  support  his  illegitimate  child  is  a 
crime.  The  issues  to  be  submitted  to  the  jury  are  (1)  paternity,  (2)  willful 
failure  to  support,  (3)  the  guilt  or  innocence  of  the  defendant,  based  upon 
the  answer  to  the  other  two  issues.  The  willful  failure  to  provide  medical 
attention  incidental  to  the  birth  is  not  a  crime.  However,  upon  conviction, 
the  court  may  require  the  defendant  to  pay  the  expenses  incidental  to  the 
birth. 

24  June  1958 
Criminal  Law;  Burglary;  Elements  of  Crime;  Punishment 

The  crime  of  burglary  consists  of  the  breaking  and  entering  during  the 
nighttime  of  a  dwelling  or  sleeping  apartment  with  intent  to  commit  a 
felony  therein. 

First  degree  burglary  is  punishable  by  death. 

5  July  1957 

Criminal  Law;  Checks;  Worthless  Checks;  Punishment 

Under  the  provisions  of  G.  S.  14-107,  in  Vance  County  the  maximum  pun- 
ishment for  giving  a  worthless  check  in  an  amount  not  over  $50  is  a  fine 
not  exceeding  $50  or  imprisonment  not  exceeding  thirty  days. 

28  August  1956 

Criminal  Law  ;  Concealed  Weapons  ;  Private  Protection  Service 

Employees  of  a  private  protection  service  are  not  entitled  to  carry  con- 
cealed weapons  in  North  Carolina  unless,  in  addition  to  their  employment, 
they  are  commissioned  as  officers  of  the  type  excepted  from  the  coverage 
of  the  statute. 

6  August  1956 

Criminal  Law;  Conflict  of  Interest;  School  Boards 

Section  14-237  of  the  General  Statutes,  making  it  a  misdemeanor  for  a 
school  board  to  make  a  purchase  of  school  supplies,  "in  which  any  member 
has  a  pecuniary  interest,"  does  not  apply  to  a  purchase  made  under  a  con- 
tract negotiated  by  the  State  Division  of  Purchase  and  Contract.  If  the 
Division  of  Purchase  and  Contract  makes  a  contract  for  purchase  of  school 
supplies  with  some  individual  who  is  a  member  of  a  school  board,  there  is 
not  that  conflict  of  interests,  contrary  to  public  policy,  which  is  contem- 
plated in  G.  S.  14-237. 

16  May  1958 

Criminal  Law  ;  Cruelty  to  Animals  ;  "Coon  on  the  Log" 

The  contest  known  as  "Coon  on  the  Log"  is  violative  of  the  statute  re- 
lating to  cruelty  to  animals. 
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5  July  1956 

Criminal  Law;  Disorderly  Conduct;  Singing 

Merely  singing  hymns  while  driving  through  town  is  not  unlawful  unless 
accompanied  by  other  acts  which  would  constitute  disorderly  conduct. 

2  January  1958 

Criminal  Law;  Effect  of  Recommendation  of  Mercy;  Capital  Offenses 

The  unbridled  discretion  given  to  the  jury  to  give  a  recommendation  of 
mercy  or  in  capital  offenses  the  recommendation  of  life  imprisonment  does 
not  divide  a  capital  offense  into  different  degrees  of  the  capital  charge; 
it  is  not  good  criminal  procedure  for  a  solicitor  to  announce  that  he  will 
ask  for  a  verdict  of  guilty  of  a  capital  offense  with  recommendation  of  life 
imprisonment  since  the  recommendation  of  life  imprisonment  is  a  matter 
of  mitigation  of  punishment  in  a  capital  offense  and  does  not  have  the  effect 
of  dividing  the  capital  offense  into  degrees.  A  solicitor  in  this  State  can  elect 
not  to  try  a  defendant  for  a  capital  offense  and  for  a  lesser  degree  of  the 
crime  but  in  making  such  election  he  should  deal  with  degrees  of  the  offense 
as  units  and  not  with  matters  relating  to  mitigation  of  punishment. 

6  September  1956 

Criminal  Law;  Entertainment;  Hotels  and  Boarding  Houses; 
Non-Payment 

G.  S.  14-110,  providing  that  it  shall  be  a  crime  to  obtain  entertainment 
at  hotels  and  boarding  houses  without  paying  therefor,  does  not  apply  to 
obtaining  meals  at  cafes  and  restaurants. 

6  August  1957 

Criminal  Law  ;  Indictment  ;  Validity 

The  Supreme  Court  of  North  Carolina  has  held  that  it  is  not  essential 
to  the  validity  of  an  indictment  that  it  be  signed  by  the  foreman  or  other- 
wise. 

11  October  1957 

Criminal  Law;  Judgments  Suspended  upon  Conditions;  Modification 

A  judge  of  the  superior  court  is  not  authorized  to  modify  the  conditions 
imposed  upon  suspending  a  sentence  in  a  judgment  rendered  at  a  prior  term. 

26  August  1957 

Criminal  Law;  Judgment  in  Alternative;  Partial  Payment 

When  a  person  receives  a  sentence  in  the  alternative  that  he  pay  the 
costs  or  serve  a  thirty-day  sentence,  and  he  is  allowed  a  certain  number  of 
days  to  pay  the  costs,  and  he  pays  only  a  part  of  the  costs  during  such 
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period  of  grace,  and  the  thirty-day  sentence  is  put  into  effect,  such  person 
is  not  entitled  to  any  refund  of  the  partial  payment  of  costs  made  by  him. 

1  May  1957 

Criminal  Law;  Larceny;  Breaking  and  Entering;  Punishment 

The  larceny  of  goods  of  the  value  of  less  than  $100  when  it  does  not 
involve  picking  someone's  pocket  or  horse  stealing  is  a  misdemeanor  pun- 
ishable by  fine  or  imprisonment  in  the  discretion  of  the  court.  Larceny  of 
property  of  the  value  of  more  than  $100  is  punishable  by  imprisonment  up 
to  ten  years.  Breaking  and  entering  (other  than  burglary)  with  intent  to 
commit  a  felony  is  punishable  by  not  less  than  four  months  nor  more  than 
ten  years  in  the  State's  prison.  Breaking  or  entering  without  intent  to 
commit  a  felony  is  a  misdemeanor  punishable  by  fine  or  imprisonment  in 
the  discretion  of  the  court. 

8  January  1957 

Criminal  Law;  Lonely  Hearts  Correspondence  Club 

The  operation  of  a  "lonely  hearts  correspondence  club"  does  not  violate 
any  North  Carolina  law  but  may  involve  a  violation  of  the  United  States 
Postal  laws. 

17  October  1957 

Criminal  Law;  Molestation  of  Children;  Jurisdiction 

A  Domestic  Relations  Court  does  not  have  jurisdiction  under  the  pro- 
visions of  G.  S.  7-103  (d)  to  try  an  offense  arising  under  the  provisions 
of  G.  S.  14-202.1. 

19  September  1956 

Criminal  Law;  Multiple  Offenses  Arising  Out  of  Same  Situation 

A  person  may  be  guilty  of  committing  several  offenses  at  the  same  time, 
such  as  being  drunk  and  disorderly  in  public,  assaulting  an  officer,  and 
resisting   arrest. 

21  November  1956 

Criminal  Law;  Prisoners;  Trial  for  Other  Offenses 

When  a  detainer  has  been  placed  against  a  prisoner,  the  prisoner  cannot 
compel  a  trial  for  the  offense  covered  by  the  detainer  before  completing  his 
prison  sentence.  The  matter  rests  within  the  discretion  of  the  Solicitor. 

30  September  1957 

Criminal  Law;  Property  Seized  by  Officer;  Disposition 

There  is  no  provision  in  the  North  Carolina  law  by  which  officers  of  the 
law  are  awarded  "as  prizes"  property  seized  by  them  in  the  performance 
of  their  duties. 
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10  June  1957 

Criminal  Law;  Property  Seized  by  Officers;  Disposition 

Article  2  of  Chapter  15  of  the  General  Statutes  sets  out  a  procedure 
whereby  a  sheriff  may  dispose  of  abandoned  property  by  sale  after  certain 
prescribed  notice. 

I  November  1956 
Criminal  Law;  Public  Drunkenness 

G.  S.  14-335  is  a  local  law  applicable  to  a  number  of  counties  in  this  State. 
It  applies  to  Cleveland  County. 

If  a  person  is  actually  drunk  in  an  automobile  on  the  public  highways 
of  the  State,  he  would  be  guilty  under  this  statute  even  though  not  dis- 
orderly at  the  time. 

If  a  person  is  charged  with  public  drunkenness  and  disorderliness  under 
G.  S.  14-334,  the  evidence  would  have  to  be  sufficient  to  show  both  public 
drunkenness  and  disorderliness  before  a  conviction  thereunder  would  be 
upheld.  See  STATE  v.  MYRICK,  203  N.  C.  8. 

II  February  1957 
Criminal  Law;  Pyrotechnics;  Use  in  Business  or  Industry 

G.  S.  14-414,  which  is  a  part  of  Article  54  of  Chapter  14  of  the  General 
Statutes,  relating  to  pyrotechnics,  exempts  the  use  of  explosives  used  in 
the  course  of  ordinary  business  or  industry,  and  such  explosives  may  be 
legally  purchased,  sold,  transported  and  used  in  the  manner  indicated  above 
and  for  the  protection  of  crops  from  crows  and  other  birds  or  animals. 
It  is  not  necessary  that  a  permit  be  obtained  from  the  board  of  county 
commissioners  before  such  explosives  may  be  used. 

13  July  1956 

Criminal  Law;  Violation  of  Statute  Which  Proscribed  No  Penalty 

The  common-law  rule  obtains  in  this  State  that  where  a  statute  enacted 
in  the  public  interest  commands  an  act  to  be  done  or  proscribes  the  com- 
mission of  an  act,  and  no  penalty  is  expressly  provided  for  its  breach,  its 
violation  may  be  punished  as  for  a  misdemeanor.  See  STATE  v.  BISHOP, 
228  N.  C.  371. 

25  June  1957 
Criminal  Law  ;  Wilful  Failure  to  Support  Child 

The  father  of  an  illegitimate  child,  which  father  was  under  the  age  of 
sixteen  years  at  the  time  the  child  was  conceived,  but  over  the  age  of  six- 
teen years  at  the  time  of  the  birth  of  the  child  and  of  the  subsequent 
failure  to  maintain  and  support  such  child,  may  be  prosecuted  for  wilful 
failure  to  support  and  maintain  the  child  under  the  provisions  of  Chapter 
49  of  the  General  Statutes. 
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CRIMINAL  PROCEDURE 

5  July  1957 

Criminal  Procedure;  Appeal;  Justice  of  the  Peace;  Peace  Warrant 

It  is  thought  that  an  appeal  in  a  peace  warrant  proceeding  goes  directly 
to  the  superior  court  and  not  to  a  county  or  municipal  court. 

22  August  1956 

Criminal  Procedure;  Appeal;  Notice  of  Appeal  from  Recorder's  Court 

Construing  together  G.  S.  7-179,  G.  S.  7-180  and  G.  S.  7-230,  it  is  thought 
that  notice  of  appeal  from  a  county  recorder's  court  to  the  Superior  Court 
must  either  be  given  in  open  court  or  must  be  served  upon  the  Solicitor 
in  writing  within  10  days  after  the  rendition  of  the  judgment  from  which 
the  appeal  is  taken. 

19  June  1957 

Criminal  Procedure  ;  Arrest  Fees  ;  Collection  and  Disposition 

An  arrest  fee  is  ordinarily  taxed  against  the  defendant  as  part  of  the 
costs  in  a  criminal  case,  and  this  fee  is  paid  into  the  fund  of  the  local 
governmental  unit  or  to  the  arresting  officer  depending  on  which  particular 
general  or  local  law  is  applicable  with  respect  to  the  particular  situation. 

16  January  1957 

Criminal  Procedure  ;  Arrest  Without  Warrant  ;  Release  on  Bond  ; 

Capias 

If  an  individual  is  lawfully  arrested,  without  a  warrant,  while  commit- 
ting an  offense  in  the  officer's  presence,  and  thereafter  is  released  on  bond 
without  a  warrant  having  been  issued  and  served  upon  the  offender  prior 
to  his  release  on  bond,  the  proper  procedure  for  bringing  the  defendant  into 
court,  on  his  failure  to  appear  for  scheduled  trial,  is  service  of  a  warrant 
of  arrest  instead  of  service  of  a  writ  of  capias.  Under  these  same  facts, 
it  appears  that  judgment  may  be  rendered  against  the  surety  on  the  de- 
fendant's bond  notwithstanding  the  fact  that  actual  service  of  a  warrant 
was  not  made  prior  to  giving  bond  as  the  defendant  at  the  time  he  gave 
bond  was  under  lawful  arrest. 

5  May  1958 

Criminal  Procedure  ;  Arrest  Without  Warrant  ;  Warrant  Outstanding 

An  officer  may  not  make  an  arrest  without  a  warrant  for  a  misdemeanor 
not  committed  in  his  presence  unless  expressly  authorized  to  do  so  by 
statute,  and  it  is  required  that  the  warrant  be  in  the  possession  of  the 
officer  purporting  to  act  thereunder  or  in  the  possession  of  a  person  acting 
in  conjunction  with  him. 
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28  August  1956 

Criminal  Procedure;  Detention;  Public  Drunkenness 

It  is  entirely  proper,  upon  arresting  a  person  for  public  drunkenness,  for 
the  authorities  to  keep  such  person  in  jail  not  only  until  he  gives  bail  but 
until  such  person  has  sobered  up. 

21  November  1957 

Criminal  Procedure;  Searches  and  Seizures;  Absence  of  the  Owner 

Peace  officers  armed  with  a  proper  and  valid  search  warrant  have  the 
right  to  search  the  premises  therein  described  in  the  absence  of  the  owner 
or  person  in  possession,  and  for  this  purpose  such  officers  have  a  right  to 
enter  the  premises  either  by  pass  key  or  in  any  other  forceable  manner 
with  as  little  injury  to  the  premises  as  possible  under  the  circumstances. 

4  March  195? 

Criminal  Procedure;  Searches  and  Seizures;  Admissibility  of  Evidence 

When  a  search  is  made  pursuant  to  a  valid  search  warrant  directing 
search  for  liquor  illegally  possessed  for  sale,  and  nontaxpaid  liquor  is  dis- 
covered and  seized  in  the  course  of  such  search,  the  evidence  of  the  posses- 
sion of  the  nontaxpaid  liquor  is  admissible  in  evidence  and  such  admission 
in  evidence  does  not  violate  the  provisions  of  G.  S.  15-27. 

18  February  1958 

Criminal  Procedure  ;  Searches  and  Seizures  ;  Automobiles  ;  Description 

A  search  warrant  authorizing  the  search  of  an  automobile  described  as 
being  in  a  certain  township  is  valid  for  the  search  of  that  automobile 
although  it  has  been  removed  to  another  township  within  the  same  county. 

24  July  1956 

Criminal  Procedure;  Searches  and  Seizures;  Lawful  Arrest; 
Concealed  Weapons 

There  are  many  circumstances  under  which  an  automobile  or  dwelling 
may  lawfully  be  searched  without  a  search  warrant  such  as  when  a  person 
consents  to  the  search  or  when  the  search  is  incidental  to  a  lawful  arrest. 

Whether  or  not  it  would  be  unlawful  to  carry  a  gun  in  an  automobile 
would  depend  on  a  number  of  circumstances  such  as  the  type  of  gun  and 
the  manner  in  which  it  is  being  carried.  The  question  involved  is  whether 
or  not  the  weapon  is  concealed  "about"  the  person.  To  illustrate,  the 
Supreme  Court  of  North  Carolina  has  held  that  a  person  was  violating  the 
law  relating  to  carrying  concealed  weapons  when  a  person  had  a  pistol  in 
a  covered  laundry  basket  on  a  wagon  seat  beside  the  driver. 
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1  October  1957 

Criminal  Procedure;  Searches  and  Seizures;  Search  by  City 
Policeman  Outside  City  Limits 

In  the  absence  of  a  general  or  public-local  statute  conferring  the  neces- 
sary territorial  authority,  a  police  officer  of  the  municipality  is  not  author- 
ized to  execute  a  search  warrant  outside  of  the  corporate  limits  of  the 
municipality  in  which  he  serves  as  such  officer;  a  search  made  by  policemen 
outside  the  corporate  limits  of  a  city  by  virtue  of  a  search  warrant  is  not 
a  proper  or  legal  search. 

29  October  1957 

Criminal  Procedure  ;  Searches  and  Seizures  ;  Validity  of  Search 
Warrant  for  Intoxicating  Liquor 

Since  the  Amendment  of  the  1957  General  Assembly,  requiring  that 
search  warrants  for  intoxicating  liquor  must  conform  to  Article  4,  of 
Chapter  15,  of  the  General  Statutes,  it  is  believed  that  the  description  of 
the  premises  may  be  incorporated  in  the  search  warrant  by  proper  reference 
to  the  attached  affidavit  or  complaint,  as  is  still  permitted  by  G.  S.  18-13, 
but  since  the  search  warrant  for  liquor  must  now  conform  with  Article  4 
it  is  believed  that  the  affidavit  should  now  show  sufficient  facts  so  that  a 
person  would  say  that  there  is  a  reasonable  cause  to  suspect  that  the  intox- 
icating liquor  is  in  or  upon  the  described  premises  to  be  used  unlawfully 
for  the  purpose  of  sale. 

17  August  1956 

Criminal  Procedure  ;  Statute  of  Limitations  ;  Arson 

There  is  no  statute  of  limitations  in  this  State  barring  prosecution  for 
the  crime  of  arson. 

27  December  1956 

Criminal  Procedure  ;  Statute  of  Limitations  ;  Conspiracy 

In  the  absence  of  specific  statutory  provision  otherwise,  a  conspiracy  to 
commit  a  felony  is  a  felony  and  a  conspiracy  to  commit  a  misdemeanor  is 
a  misdemeanor.  North  Carolina  has  no  statute  of  limitations  with  respect 
to  felonies. 

15  August  1956 

Criminal  Procedure;  Suspended  Sentence;  Breach  of  Conditions 

It  is  lawful  and  proper  to  put  a  suspended  sentence  into  effect  when  the 
person  sentenced  violates  any  of  the  conditions  on  which  the  sentence  was 
suspended. 
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9  October  1957 

Criminal  Procedure;  Transcript  of  Record;  Duty  to  Furnish 
Indigent  Prisoner 

There  is  no  constitutional  or  statutory  duty  under  the  laws  of  this  State 
which  require  a  county  or  any  other  division  of  government  to  furnish 
without  cost  a  transcript  of  the  record  and  evidence  of  the  criminal  trial 
of  a  defendant  convicted  of  a  criminal  offense  in  this  State  and  who  is  now 
imprisoned  in  another  State  and  desires  to  use  such  transcript  of  the 
record  and  evidence  in  such  other  State. 

16  January  1957 

Criminal  Procedure;  Venue 

Unless  some  statutory  provision  prescribes  otherwise,  the  proper  venue 
for  the  trial  of  a  criminal  offense  is  the  county  in  which  the  offense  was 
committed.  A  defendant  could,  however,  be  properly  convicted  in  a  county 
other  than  the  one  in  which  the  offense  was  committed  if  appropriate 
objection  to  the  venue  defect  is  not  interposed  at  the  time  of  trial,  in  ac- 
cordance with  the  provisions  of  G.  S.  15-134. 

19  February  1958 

Criminal  Procedure  ;  Warrants  ;  Citation  by  State  Highway  Patrol 

A  citation  issued  by  a  highway  patrolman  will  not  suffice  as  a  warrant. 
Therefore,  a  justice  of  the  peace  may  not  properly  allow  a  defendant  to 
plead  guilty  and  pay  a  fine  on  the  basis  of  such  a  citation. 

29  October  1956 
Criminal  Procedure  ;  Writ  of  Coram  Nobis  ;  Perjury 

When  a  person  willfully  testifies  falsely  to  a  material  fact  at  a  criminal 
trial,  such  action  constitutes  perjury. 

An  application  for  a  writ  of  coram  nobis  would  not  be  a  proper  proceed- 
ing for  a  prisoner  to  bring  merely  because  he  has  a  written  statement  that 
some  witness  lied  under  oath  at  the  prisoner's  trial. 


DEPARTMENT  OF  ADMINISTRATION 

19  February  1958 

Department  of  Administration  ;  Acquisition  of  Real  Property  ; 
Delegation  of  Authority 

The  Department  of  Administration  and  the  Governor  and  Council  of 
State  are  authorized  to  delegate  to  any  State  agency  the  right  to  acquire 
an  interest  in  real  property  by  means  of  leases  or  rentals. 
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6  August  1957 

Department  of  Administration  ;  Jurisdiction  ;  Highway  Building 

Under  the  language  used  in  Senate  Bills  39  and  44  enacted  by  the  Gen- 
eral Assembly  of  1957,  the  Highway  Building  located  in  Raleigh  and  the 
Highway  Laboratory  Building  located  in  Raleigh  come  under  the  purview 
of  the  Department  of  Administration,  Division  of  Property  Control,  and 
also  under  the  General  Services  Division. 

29  October  1957 

Department  of  Administration  ;  Property  Construction  ;  State  Penal 
and  Charitable  Institutions 

The  State  Board  of  Public  Welfare,  as  well  as  the  Department  of  Ad- 
ministration, has  the  duty  of  reviewing  and  approving  plans  and  specifica- 
tions for  state  penal,  correctional,  and  charitable  institutions  which  respon- 
sibility is  imposed  on  the  board  by  the  provisions  of  Section  7  of  Article 
XI  of  the  Constitution  and  Sections  108-5  and  148-9  of  the  General  Statutes. 


DIVORCE 

26  June  1958 

Divorce;  Deeds  of  Separation;  Effect  of  Execution  by  Minors 

A  deed  of  separation  executed  by  a  minor  may  be  repudiated  by  such 
minor  during  his  minority  and  such  repudiation  renders  the  agreement 
void  ab  initio. 

7  December  1956 
Divorce;  Validity  of  Florida  Divorce 

Upon  the  signing  of  an  absolute  decree  of  divorce  in  the  State  of  Florida, 
either  party  to  the  action  may  be  legally  married  in  this  State  immediately 
upon  the  signing  of  the  final  decree  in  the  Florida  courts. 

Assuming  that  the  parties  were  residents  of  North  Carolina  and  that 
neither  one  acquired  a  bona  fide  domicile  in  Florida,  it  would  seem  that 
the  divorce  decree  would  be  subject  to  attack  in  this  State.  WILLIAMS 
v.  NORTH  CAROLINA,  89  L.  ed.  (Adv.  Op.)  1123.  If  one  of  the  parties 
had  a  bona  fide  domicile  in  Florida,  it  would  seem  that  the  divorce  decree 
would  be  valid.  WILLIAMS  v.  NORTH  CAROLINA,  supra. 


DOGS 

30  August  1956 

Dogs;  Dog  Pounds 

In  counties  which  have  dog  wardens,  a  dog  pound  must  be  maintained. 
Lost  and  stray  dogs  are  required  to  be  impounded  for  such  time  as  the 
Board  of  County  Commissioners  fixes  and  every  reasonable  effort  must  be 


34]  BIENNIAL   REPORT    OF   THE   ATTORNEY   GENERAL  53 

made  to  locate  the  owners  of  the  dogs  or  to  find  new  owners.  Failing  in 
this,  such  dogs  are  to  be  destroyed  in  a  humane  manner. 

20  May  1957 

Dogs;  Dog  Taxes;  Disposition 

Under  the  provisions  of  G.  S.  67-13  dog  tax  receipts  must  be  paid  into 
the  county  school  fund  except  in  certain  enumerated  counties  where  the 
funds,  or  a  part  thereof,  may  be  used  to  remunerate  persons  for  certain 
damages  caused  by  dogs.  Under  G.  S.  60-30  counties  are  authorized  to 
appoint  dog  wardens  and,  in  such  counties  as  exercise  this  right,  any 
balance  above  the  salary  and  expenses  of  the  dog  warden  and  above  the 
expenses  of  dog  damages,  are  paid  into  the  county  school  fund. 

7  September  1956 
Dogs;  Keeping  Dogs  in  Town 

State  laws  do  not  prohibit  the  keeping  of  dogs  within  the  corporate 
limits  of  a  municipality.  However,  a  municipality  may  by  appropriate 
ordinances  control  the  keeping  of  dogs  within  the  city  limits. 

7  February  1957 

Dogs  ;  Rabies  Control  Officer 

The  duties  of  a  rabies  inspector  are  set  out  in  Chapter  106,  Article  34, 
Part  7,  G.  S.  106-364  to  G.  S.  106-387,  and  may  be  performed  by  the  county 
dog  warden. 

23  May  1957 

Dogs  ;  Rabies  Vaccination  ;  Notice  to  Owner 

The  notice  required  to  be  given  an  owner  of  a  dog  to  have  it  vaccinated 
for  rabies  pursuant  to  G.  S.  106-371  is  actual  notice. 

26  May  1958 

Dogs  ;  Running  At  Large  ;  In  Heat 

Section  67-2  of  the  General  Statutes  makes  it  unlawful  for  a  person  to 
permit  his  dog  to  run  at  large  when  the  dog  is  in  heat. 


DOUBLE  OFFICE  HOLDING 

1  October  1957 

Double  Office  Holding;  ABC  Law  Enforcement  Officer;  City 

Policemen 

It  is  thought  that  both  a  city  policeman  and  an  ABC  law  enforcement 
officer  are  public  officials  within  contemplation  of  Article  XIV,  Section  7 
of  the  State  Constitution.  G.  S.  18-45 (o)  provides  that  ABC  law  enforce- 
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ment  officers  shall  have  the  same  authority  within  their  respective  counties 
as  other  law  enforcement  officers  have.  The  limits  of  authority  to  arrest 
without  warrant  are  spelled  out  in  G.  S.  15-41  as  rewritten  by  the  1955  Act. 

23  July  1956 

Double  Office  Holding;  Board  of  County  Commissioners 

The  office  of  membership  on  a  county  board  of  commissioners  and  that 
of  membership  on  a  county  welfare  board  are  public  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding.  However,  the  office  of  membership  on  a  county 
welfare  board  is  exempt  from  the  above  section  of  the  Constitution  as  a 
commissioner  for  a  charitable  purpose. 

20  May  1957 

Double  Office  Holding  ;  Board  of  Higher  Education 

Membership  on  the  State  Board  of  Higher  Education  is  exempt  from 
the  provisions  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding. 

14  January  1957 

Double  Office  Holding;  City  Board  of  Education;  County  Board  of 

Health 

Membership  on  a  city  board  of  education  and  membership  on  a  county 
board  of  health  are  both  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 

20  January  1958 

Double  Office  Holding;  Clerk  of  Superior  Court;  County  Board 

of  Elections 

The  office  of  clerk  of  superior  court  and  that  of  member  or  chairman 
of  a  county  board  of  elections  are  both  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding,  and  one  person  may  not  hold  both  these  offices 
at  the  same  time. 

1  February  1957 
Double  Office  Holding  ;  Council  of  N.  C.  State  Bar 

Membership  on  the  Council  of  The  North  Carolina  State  Bar  is  con- 
sidered a  public  office  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  this  office  and  at  the  same  time  hold  another  public  office. 
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21  August  1957 

Double  Office  Holding;  Counsel  for  Urban  Redevelopment  Commission 

The  position  of  attorney  for  an  Urban  Redevelopment  Commission  is 
not  an  office  within  the  meaning  of  the  double  office  holding  provision  of 
the  State  Constitution. 

18  February  1957 

Double  Office  Holding  ;  County  Attorney 

The  position  of  county  attorney  is  not  considered  a  public  office  within 
the  meaning  of  Article  XIV,  Section  7  of  the  Constitution,  which  prohibits 
double  office  holding. 

14  August  1956 

Double  Office  Holding;  County  Board  of  Public  Welfare 

Members  of  a  county  board  of  public  welfare  are  commissioners  of 
public  charities  within  the  meaning  of  Section  7  of  Article  XIV  of  the 
Constitution  of  North  Carolina  and,  therefore,  are  not  disqualified  from 
service  on  such  board  by  reason  of  other  offices  held  under  the  United 
States  or  under  the  State. 

17  June  1957 

Double  Office  Holding;  County  Planning  Board 

Membership  on  a  county  planning  board  created  under  G.  S.  153-9(40) 
is  not  considered  a  public  office  within  the  meaning  of  Article  XIV,  Section 
7  of  the  Constitution  which  prohibits  double  office  holding  and  one  person 
may  hold  this  position  and  at  the  same  time  hold  a  public  office. 

16  May  1958 

Double  Office  Holding  ;  Director  of  the  North  Carolina  Veterans 

Commission 

The  position  of  Director  of  the  North  Carolina  Veterans  Commission  is 
considered  a  position  of  employment  rather  than  a  public  office. 

28  May  1958 

Double  Office  Holding  ;  Dog  Warden  ;  Township  Constable 

The  office  of  dog  warden  and  that  of  township  constable  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 
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21  April  1958 

Double  Office  Holding;  Fisheries  Inspector;  Member  of  County 
Board  of  Education 

The  office  of  fisheries  inspector  and  that  of  membership  on  a  county 
board  of  education  are  both  considered  public  offices  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding,  and  one  person  may  not  hold  both  these  offices  at  the  same 
time. 

8  February  1957 

Double  Office  Holding;  Justice  of  the  Peace 

The  office  of  justice  of  the  peace  is  exempt  from  the  provisions  of  Ar- 
ticle XIV,  Section  7,  of  the  Constitution,  which  prohibit  double  office 
holding,  and  one  person  may  hold  this  office  and  at  the  same  time  hold 
another  public  office. 

28  November  1956 

Double  Office  Holding  ;  List  Takers  ;  Township  Constable 

The  positions  of  township  constable  and  county  list  taker  are  both  public 
offices  within  the  meaning  of  Article  XIV,  Section,  7  of  the  Constitution 
which  prohibits  double  office  holding. 

11  April  1957 

Double  Office  Holding;  Local  School  Committeeman;  Deputy  Sheriff 

The  office  of  local  school  committeeman  and  that  of  deputy  sheriff  are 
both  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

29  January  1958 

Double  Office  Holding;  Mayor;  Substitute  Rural  Mail  Carrier 

The  office  of  mayor  and  that  of  substitute  rural  mail  carrier  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  both  these  offices  at  the  same  time. 

20  December  1957 

Double  Office  Holding;  Member  of  General  Assembly;  Tax  Lister 

Both  of  the  offices  listed  above  are  considered  public  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding. 
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19  November  1957 

Double  Office  Holding;  Municipal  Zoning  Commission;  Municipal 
Extra-Territorial  Planning  Commission 

Membership  on  a  municipal  zoning  commission  authorized  by  G.  S. 
160-177  and  membership  on  an  extra-territorial  planning  commission 
authorized  by  Chapter  1450  of  the  Session  Laws  of  1957  are  not  consid- 
ered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding. 

3  June  1957 

Double  Office  Holding  ;  Notary  Public 

The  office  of  notary  public  is  exempt  from  the  provisions  of  Article 
XIV,  Section  7,  of  the  Constitution,  which  prohibit  double  office  holding, 
and  one  person  may  hold  this  office  and  at  the  same  time  hold  another 
public  office. 

17  May  1957 

Double  Office  Holding;  Police  Judge;  Town  Clerk 

The  office  of  police  judge  of  a  town  and  that  of  town  clerk  are  both 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

28  May  1957 

Double  Office  Holding;  Policeman;  Deputy  Sheriff 

A  city  policeman  and  a  deputy  sheriff  are  both  considered  public  officers 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 

2  April  1958 

Double  Office  Holding;  Precinct  Committeeman 

The  positions  of  precinct  committeeman  and  precinct  committee  chair- 
man are  not  considered  public  offices  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding,  and 
you  are  advised  that  one  person  may  hold  either  of  these  positions  and  at  the 
same  time  be  a  member  and  chairman  of  a  county  board  of  elections. 

6  November  1956 

Double  Office  Holding;  Qualifying  for  Second  Office 

A  person  would  not  violate  the  provisions  of  Article  XIV,  Section  7,  of 
the  Constitution,  prohibiting  double  office  holding,  by  continuing  to  serve 
on  the  city  council  until  he  qualifies  as  a  member  of  the  General  Assembly 
by  taking  his  oath  of  office. 
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23  May  1957 

Double  Office  Holding;  Recreation  Commission;  Municipal; 
Local  School  Board 

The  office  of  membership  on  a  municipal  recreation  commission  and  that 
of  membership  on  a  local  school  board  are  both  considered  public  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 

11  March  1957 

Double  Office  Holding;  School  Principal 

The  position  of  school  principal  is  not  considered  a  public  office  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding.  A  person  may  occupy  the  position  of  a  school  prin- 
cipal and  at  the  same  time  hold  a  public  office. 

3  August  1956 

Double  Office  Holding;  Solicitor  of  Recorder's  Court;  County  Attorney 

The  position  of  county  attorney  is  not  a  public  office  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  hold  this  position  and  at  the  same  time  hold 
the  office  of  solicitor  of  a  county  recorder's  court. 

18  April  1958 

Double  Office  Holding  ;  Special  Forest  Ranger  ; 
County  Board  of  Education 

The  office  of  Special  Forest  Ranger  and  that  of  membership  on  a  county 
board  of  education  are  both  considered  public  offices  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding,  and  one  person  may  not  hold  both  these  offices  at  the  same 
time. 

5  September  1957 

Double  Office  Holding  ;  Substitute  Prosecuting  Attorney 

When  the  regular  prosecuting  attorney  of  an  inferior  court,  or  his  assist- 
ant, is  unable  to  be  present  and  prosecute  the  criminal  docket,  the  judge 
has  inherent  power  to  designate  some  attorney  to  prosecute  the  docket, 
and  the  performance  of  such  duties  by  an  attorney  so  designated  does  not 
constitute  holding  a  public  office. 

27  March  1958 

Double  Office  Holding;  Tax  Supervisor;  County  Board  of  Elections 

The  office  of  tax  supervisor  for  a  county  and  that  of  membership  on  a 
county  board   of   elections   are  both   considered  public   offices   within   the 
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meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at 
the  same  time. 

27  May  1957 

Double  Office  Holding;  Town  Clerk;  Town  Commissioner 

The  office  of  town  clerk  and  treasurer  and  that  of  membership  on  the 
board  of  commissioners  of  a  town  are  both  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding,  and  one  person  may  not  hold  both  these  offices 
at  the  same  time. 

20  May  1957 

Double  Office  Holding;  Township  Constable;  Town  Policeman 

The  office  of  township  constable  and  that  of  town  policeman  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 

9  May  1958 

Double  Office  Holding;  Trustee  of  Community  College 

The  position  of  a  Trustee  of  the  Charlotte  Community  College  is  not 
such  that  a  Trustee  would  violate  the  double  office  holding  provision  of  the 
Constitution  if  he  also  serves  as  a  member  of  the  State  Prison  Commission. 

17  August  1956 

Double  Office  Holding;  Trustee  of  State  Teacher's  College 

Article  XIV,  Section  7  of  the  Constitution  relating  to  double  office  hold- 
ing does  not  prohibit  holding  public  office  while  serving  also  as  a  member 
of  the  Board  of  Trustees  of  Appalachian  State  Teachers'  College. 

5  April  1957 

Double  Office  Holding  ;  Volunteer  Fireman 

A  volunteer  town  fireman  is  not  considered  a  public  officer  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding. 

DOWER 

22  March  1957 

Dower;  Cash  Value;  Date  of  Computing 

Where  there  has  been  no  allotment  of  dower  and  subsequently  there  is 
a  sale  for  partition  and  the  widow  elects  to  take  the  cash  value  of  her 
dower,  the  value  of  the  dower  is  to  be  computed  on  the  basis  of  the  age 
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and  expectancy  of  the  widow  as  of  the  date  of  sale  rather  than  as  of  the 
date  of  the  death  of  her  husband. 

20  February  1958 

Dower;  Cash  Value;  Method  op  Computing 

G.  S.  28-81  provides  that  the  present  worth  of  a  widow's  dower  is  cal- 
culated on  the  basis  of  the  net  sale  price  of  the  property  and  not  on  the 
basis  of  the  gross  sale  price.  The  annuity  is  calculated  at  6%  on  one-third 
of  the  net  sale  price  and  according  to  the  mortality  and  annuity  tables 
contained  in  G.  S.  8-46  and  G.  S.  8-47. 


DRUGS 

16  July  1956 

Drugs;  Narcotics;  Hypodermic  Syringes;  Punishment 

The  maximum  punishment  for  the   illegal  possession   of  a  hypodermic 
syringe  or  hypodermic  needle  is  as  follows: 

First  offense:  $1,000  fine  and  five  years  imprisonment. 
Second  offense:  $2,000  fine  and  ten  years  imprisonment. 
Third  or  subsequent  offense:  $3,000  fine  and  life  imprisonment. 


EDUCATION 

7  August  1956 

Education  ;  Colleges  ;  Granting  of  Degrees 

The  provisions  of  Article  33  of  Chapter  115  of  the  General  Statutes, 
as  set  out  in  the  1955  Cumulative  Supplement,  relating  to  the  licensing 
of  Colleges  for  the  purposes  of  permitting  the  college  to  confer  bacca- 
laureate degrees  is  applicable  only  to  colleges  established  after  April  15, 
1923. 

15  August  1957 
Education;  Community  College  Act 

Chapter  1098  of  the  Session  Laws  of  1957  establishes  and  sets  forth  all 
the  conditions  that  must  be  complied  with  in  order  to  establish  a  com- 
munity college.  The  application,  petition  and  resolutions  must  conform  to 
the  requirements  of  the  statute  and  if  the  institution  or  college  making 
such  an  election  is  already  receiving  State  appropriations,  the  arrangement 
as  to  local  taxation  does  not  have  to  be  made  effective  before  the  college 
can  become  a  community  college.  Such  application,  petition  and  resolu- 
tions must  be  approved  by  the  North  Carolina  Board  of  Higher  Education, 
Budget  Bureau  and  as  to  form  and  legality  by  the  Attorney  General. 
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19  August  1957 

Education;  Public  Schools;  Teachers'  Contracts;  Cancellation 

A  public  school  teacher  can  terminate  her  contract  with  any  administra- 
tive unit  by  giving  30  days  notice  to  the  county  or  city  superintendent  by 
whom  employed.  The  contract  is  automatically  terminated  after  the  expir- 
ation of  the  required  notice,  but  if  the  resignation  is  submitted  within  less 
than  30  days  prior  to  the  opening  of  school,  or  if  there  is  evidence  that 
the  contract  has  been  willfully  breached,  the  employing  authorities  can 
request  the  State  Superintendent  of  Public  Instruction,  in  his  discretion, 
to  revoke  the  employee's  certificate  for  a  period  of  one  year. 


ELECTIONS 

25  April  1958 

Elections;  Election  Officials;  Qualifications;  Deputy  Sheriff 

G.  S.  163-15  provides  that  with  certain  exceptions  no  person  holding  any 
office  or  place  of  trust  or  profit  under  the  government  of  the  United  States 
or  of  the  State  of  North  Carolina  or  any  political  subdivision  thereof  shall 
be  eligible  to  appointment  as  an  election  official.  A  deputy  sheriff  is  a 
public  officer  within  contemplation  of  that  section;  therefore,  it  is  thought 
that  a  deputy  sheriff  is  ineligible  for  appointment  as  a  registrar  or  judge 
of  elections. 

TOWE  v.  YANCEY  COUNTY,  224  NC  579 

BORDERS  v.  CLINE,  212  NC  472 

GOWENS  v.  ALAMANCE  COUNTY,  216  NC  107 

LANIER  v.  GREENVILLE,  174  NC  311 

19  November  1956 

Elections  ;  Justices  of  the  Peace  ;  Write-In  Votes 

The  right  to  write-in  names  on  the  appropriate  ballot  applies  to  justices 
of  the  peace  in  the  same  manner  as  to  other  public  offices. 

2  November  1956 

Elections;  Marker;  Qualifications 

A  marker  in  a  general  election  must  be  a  person  of  good  moral  character, 
have  requisite  educational  qualifications,  and  be  a  bona  fide  elector  of  the 
precinct  for  which  he  is  appointed. 

30  April  1958 

Elections  ;  Married  Women  ;  Candidates  ;  Printing  of  Names 

Under  Chapter  1264  of  the  Session  Laws  of  1957,  a  married  woman  may 
use  the  prefix  "Mrs."  or  a  single  woman  may  use  the  prefix  "Miss"  before 
her  name  to  be  printed  on  an  official  ballot. 
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A  married  woman  may  elect  to  run  under  the  name  of  her  husband  with 
the  prefix  "Mrs."  before  it  or  she  may  use  her  maiden  name  with  the 
prefix  "Mrs."  before  it. 

25  April  1957 

Election  Laws;  Necessity  for  Holding  Election;  One  Candidate 

Under  the  general  laws  relating  to  elections  and  municipalities,  it  is 
necessary  to  hold  an  election  even  though  there  is  only  one  candidate  for 
each  office. 

27  January  1958 

Elections  ;  Primaries  ;  County  Convention 

Where  a  county  is  withdrawn  from  the  application  of  the  provisions  of 
the  Primary  Law  and  provides  that  the  candidates  of  a  party  therein 
named  shall  be  made  in  convention  the  candidates  are  to  be  nominated  in 
the  county  convention  according  to  the  Plan  of  Organization  theretofore 
adopted  by  that  party;  where  the  Primary  Law  of  the  State  is  no  longer 
applicable  to  a  party  in  a  county  and  the  candidates  of  that  party  are 
nominated  in  county  convention  the  provisions  of  the  Primary  Law  as  to 
filing  notice  of  candidacy  and  paying  fees  to  the  county  board  of  elections 
is  no  longer  applicable  to  the  candidates  of  that  party.  Neither  do  the 
candidates  have  to  file  a  pledge  to  support  the  nominee  as  provided  by  the 
Primary  Law.  The  chairman  and  secretary  of  the  county  convention  should 
certify  the  names  of  the  nominees  made  in  the  convention  to  the  county 
board  of  elections  to  the  end  that  the  names  of  the  nominees  should  be 
printed  on  the  official  ballot. 

8  November  1957 

Elections;  Registration;  Special  Election 

Voters  registering  for  the  first  time  during  registration  period  for 
special  county-wide  election  where  no  new  registration  required  or  ordered 
are  entitled  to  vote  at  next  general  election  without  further  registration. 

2  May  1957 

Elections;  "Single  Shot  Statute";  Applicability  to 
Municipal  Elections 

That  portion  of  G.  S.  163-175  which  is  designated  as  sub-section  6  and 
is  enclosed  in  brackets  is  applicable  only  to  certain  enumerated  counties. 
When  it  is  applicable  to  an  enumerated  county,  it  is  also  applicable  to 
municipal  elections  in  said  county. 

29  November  1956 

Elections;  Time  of  Election;  Extension  of  Corporate  Limits 

There  is  no  statutory  restriction  with  respect  to  the  time  when  an  elec- 
tion on  the  question  of  extending  corporate  limits  of  a  town  may  be  held 
in  so  far  as  the  holding  of  other  elections  is  concerned. 
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19  March  1958 

Elections;  Unregistered  Candidate;  Qualifications 

G.  S.  163-119  provides  that  "any  unregistered  person  who  desires  to 
become  a  candidate  in  a  party  primary  may  do  so  if  such  person  files  a 
written  pledge  with  the  chairman  along  with  the  filing  form  that  he  or  she 
will,  during  the  registration  period  just  prior  to  the  next  primary,  register 
as  an  affiliate  of  the  political  party  in  whose  primary  he  or  she  now 
intends  to  run  as  a  candidate." 


EMBALMERS 

31  December  1957 

Embalmers;  Registration  of  License 

Under  Section  90-210.1  of  the  General  Statutes,  as  the  same  appears  in 
the  1957  Supplement,  an  embalmer  must  register  his  embalmer's  license 
with  the  Clerk  of  the  Superior  Court  when  there  is  no  city  board  of  health 
with  which  to  register  such  license. 


EMINENT  DOMAIN 

15  January  1957 

Eminent  Domain;  Appeal  from  Clerk 

Where  clerk  of  the  superior  court  denies  petitioner's  right  to  proceed  in 
a  condemnation  proceeding,  petitioner  may  immediately  appeal  to  the 
superior  court,  but,  where  commissioners  are  appointed,  there  is  no  right 
of  immediate  appeal. 

10  January  1957 

Eminent  Domain;  Municipality;  Airport 

Dwelling  houses  may  be  condemned  in  the  acquisition  of  property  for 
airport  purposes  when  condemnation  proceedings  are  instituted  under  the 
provisions  of  the  Public  Works  Eminent  Domain  Law.  See  Article  3  of 
Chapter  40  of  the  General  Statutes. 

16  September  1957 

Eminent  Domain;  Natural  Gas  Companies 

General  Statutes  40-2  gives  transportation  and/or  distribution  companies 
of  natural  gas  holding  Certificate  of  Public  Convenience  and  Necessity 
from  the  North  Carolina  Utilities  Commission  when  pipe  lines  originate 
in  North  Carolina  the  right  to  exercise  eminent  domain. 
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ENTRIES  AND  GRANTS 

18  October  1956 

Entries  and  Grants;  Entry-taker;  Notice;  Newspaper 

The  insertion  of  the  notice  of  entry  in  a  newspaper  once  each  calendar 
week  during  a  thirty-day  period,  with  the  first  notice  being  printed  at 
least  thirty-one  days  before  the  time  you  conclude  the  period  is  ended, 
would  satisfy  the  requirement  of  G.  S.  146-25  of  advertisement  of  such 
notice  in  a  newspaper  for  thirty  days. 

17  July  1957 

Entries  and  Grants  ;  Land  Artificially  Raised  in  Navigable  Waters 

Land  artificially  raised  in  navigable  waters  is  not  subject  to  entry  under 
Chapter  146-1  of  the  General  Statutes  of  North  Carolina. 

27  August  1957 

Entries  and  Grants  ;  Sales  of  Surplus  Real  Property  Distinguished 

The  provisions  of  Senate  Bill  No.  39  and  Senate  Bill  No.  44  of  the  1957 
General  Assembly,  relating  to  the  sale  of  surplus  real  property,  do  not 
apply  to  entry  and  grant  of  vacant  lands  under  the  provisions  of  G.  S. 
146-1,  and  following. 

ESCHEATS 

24  September  1956 

Escheats;  Public  Carrier;  Unredeemed  Passenger  Tickets 

Amounts  held  by  public  carriers  of  passengers  operating  in  North  Caro- 
lina representing  unredeemed  tickets  for  which  no  claim  has  been  made  for 
five  years  after  the  same  was  payable  to  the  ticket  purchaser  constitute 
"derelict  property"  within  the  meaning  of  G.  S.  116-23,  and  such  amounts 
escheat  to  the  University  of  North  Carolina. 


ESTATES 

23  April  1957 
Estates;  Funeral  Expenses;  Preference 

A  $150  VA  allowance  or  a  lump  sum  death  benefit  social  security  pay- 
ment is  deductible  from  the  $600  preference  payment  payable  to  a  funeral 
director  as  funeral  expenses  under  G.  S.  28-105. 

The  cost  of  a  cemetery  lot  or  a  gravestone  is  a  preferred  claim  consti- 
tuting a  funeral  expense  under  the  second  class  of  debts  listed  in  G.  S. 
28-105,  but  these  items  are  not  deductible  from  the  $600  limitation  pre- 
scribed by  the  statute. 
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8  April  1957 
Estates;  Funeral  Expenses;  What  Constitutes;  Preferences 

Opening  and  closing  grave  and  retaining  the  body  for  some  days  after 
death  is  considered  a  part  of  the  funeral  expenses  of  G.  S.  28-105. 

Proceeds  of  burial  insurance  paid  directly  to  funeral  homes  should  be 
deducted  from  the  $600  allowed  under  the  statute. 

1  April  1957 
Estates;  Real  Property;  Conditions  Subsequent 

A  clause  in  a  deed  will  not  be  construed  as  a  condition  subsequent  unless 
it  expresses  in  apt  and  appropriate  language  the  intention  of  the  parties 
to  this  effect,  and  a  mere  statement  of  the  purpose  for  which  the  property 
is  to  be  used  is  not  sufficient  to  create  such  a  condition. 

Unless  a  reverter  clause  appears  either  expressly  or  by  clear  implication, 
title  will  not  revert  upon  breach  of  condition. 


EUGENICS 

15  August  1957 

Eugenics;  Sterilization;  Consent 

In  a  proceeding  under  the  Eugenical  Sterilization  Law  a  guardian  ad 
litem  appointed  pursuant  to  the  provisions  of  G.  S.  35-44  may  lawfully 
consent  to  the  performance  of  an  operation  of  sterilization. 

EXECUTORS  AND  ADMINISTRATORS 

1  March  1957 

Executors  and  Administrators;  Appointment;  Nonresident  Decedent 

When  a  nonresident  dies  in  an  automobile  wreck  in  this  State,  and  the 
only  property  owned  by  such  deceased  nonresident  in  this  State  is  the 
wrecked  automobile  worth  about  $75,  such  wreck  constitutes  bona  notabilia 
for  the  purpose  of  affording  a  Clerk  of  the  Superior  Court  jurisdiction  to 
appoint  an  administrator  pursuant  to  the  provisions  of  G.  S.  28-1(4). 

5  September  1956 

Executors  and  Administrators;  Final  Accounting; 
Acceptance  by  Clerk 

Construing  together  G.  S.  28-47,  G.  S.  28-121  and  G.  S.  28-121.1,  it  is 
thought  that  a  Clerk  of  a  Superior  Court  is  authorized  to  accept  a  final 
report  and  settlement  of  an  executor  or  administrator  at  any  time  after 
twelve  months  from  the  date  of  the  first  publication  of  the  notice  to  cred- 
itors. However,  in  those  cases  in  which  the  decedent  owned  no  real  prop- 
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erty  and  the  only  assets  of  the  estate  consist  of  proceeds  received  for 
wrongful  death,  the  publication  of  the  notice  to  creditors  may  be  dispensed 
and  the  Clerk  is  authorized  to  accept  the  final  accounting  and  settlement 
within  one  year  after  the  qualification  of  the  personal  representative. 

27  November  1957 

Executors  and  Administrators  ;  Final  Accounting  ;  Authority  of  Clerk 

G.  S.  28-121  provides  that  an  executor  or  administrator  may  be  required 
to  file  his  final  account  for  settlement  in  the  Office  of  the  Clerk  of  the 
Superior  Court  by  a  citation  directed  to  him  at  any  time  after  two  years 
from  his  qualification  at  the  insistence  of  any  person  interested  in  the 
estate.  However,  G.  S.  28-118  provides  that  the  Clerk  of  his  own  motion 
may  order  an  executor  or  administrator  to  file  an  inventory  and  annual 
accounts  and  upon  failure  of  the  executor  or  administrator  to  comply,  the 
Clerk  may  punish  for  contempt  or  may  remove  the  executor  or  adminis- 
trator from  office. 

15  November  1956 

Executors  and  Administrators;  Husband  Executor  and  Sole 
Beneficiary;  Effect  of  His  Death 

It  is  thought  that  G.  S.  28-7  and  G.  S.  28-149(9)  apply  in  only  those 
cases  in  which  a  married  woman  dies  intestate  leaving  surviving  her  hus- 
band but  no  children  or  other  lineal  descendants.  In  a  case  in  which  the 
wife  leaves  a  will  in  which  all  her  property  is  left  to  her  husband  for  his 
life  with  remainder  over,  the  husband  is  named  executor  and  dies  before 
the  estate  is  fully  administrated,  it  is  thought  that  the  husband's  executor 
does  not  have  the  right  to  administrate  the  wife's  estate.  Instead,  an  ad- 
ministrator d.b.n.c.t.a.  should  be  appointed. 


FAIRS 

26  November  1956 

Fairs  ;  State  Fair  ;  Cost  of  Audit 

Under  the  provisions  of  G.  S.  147-58(20),  the  State  Fair  is  required  to 
pay  to  the  State  Auditor's  office  the  cost  of  audits  made  of  State  Fair 
Funds. 

FIRE  DEPARTMENT 

22  August  1956 

Fire  Department  ;  Municipal  Fhie  Department  ;  Contracts  With 
Respect  to  Federal  Area  Within  City 

Under  the  provisions  of  Section  160-238  of  the  General  Statutes,  a  city 
may  contract  with  respect  to  furnishing  fire  protection  services  to  prop- 
erty located  on  a  small  federal  area  surrounded  by  or  adjacent  to  the  city. 
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22  August  1956 

Fire  Department;  Municipal  Fire  Department;  Firemen; 
Convention  Expenses 

A  municipality  may  properly  pay  the  expenses  of  a  fireman  incurred  in 
attending  a  firemen's  convention. 

9  July  1957 

Fire  Department;  Volunteer  Fire  Department;  Chief; 
Residence  Requirements 

A  chief  of  a  volunteer  municipal  fire  department  is  a  public  officer,  and 
since  one  of  the  qualifications  that  one  must  have  in  order  to  hold  a  public 
office  is  that  he  be  a  qualified  elector  of  the  political  subdivision  which  he 
desires  to  serve,  a  nonresident  of  a  municipality  could  not  qualify  and 
serve  as  the  chief  of  a  volunteer  municipal  fire  department  of  such  munici- 
pality. 

21  August  1956 

Fire  Department  ;  Volunteer  Fire  Department  ;  Members  of  Same 
Family;  Regulations 

There  are  no  provisions  in  the  general  laws  of  the  State  which  would 
prohibit  members  of  the  same  family  from  serving  as  members  of  the 
same  City  Volunteer  Fire  Department. 


GAME  LAWS 

1  May  1957 

Game  Laws  ;  Fishing  License  ;  Residence  Requirement 

As  used  in  Section  113-146  of  the  General  Statutes,  residence  does  not 
mean  mere  "legal  residence"  but  is  so  qualified  as  to  mean  that  a  person 
has  actually  lived  or  dwelled  six  months  in  a  county  in  order  to  be  eligible 
to  secure  a  county  fishing  license  to  fish  with  artificial  bait  or  lures.  Like- 
wise, a  person  must  have  physically  dwelled  in  a  county  for  six  months  in 
order  to  be  entitled  to  fish  with  natural  bait  without  securing  any  license. 

30  October  1957 

Game  Laws  ;  Fox  Hunting  ;  Hunting  License  ;  Dog  Handlers 

Under  the  provisions  of  G.  S.  113-110.1,  a  person  who  handles  dogs 
engaged  in  a  fox  hunt  is  required  to  have  a  hunting  license.  The  mere  fact 
that  such  person  is  acting  for  and  in  behalf  of  the  owner  of  the  dogs  who 
is  engaging  in  the  hunt  but  is  not  able  himself  to  handle  the  dogs  because 
of  a  physical  affliction  would  not  relieve  the  person  actually  handling  the 
dogs  from  the  statutory  requirement  that  he  have  a  hunting  license. 
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24  October  1957 
Game  Laws  ;  Hunting  on  Highway 
There  is  no  state-wide  law  which  directly  prohibits  hunting  on  a  highway. 

23  November  1956 
Game  Laws  ;  Private  Ponds 
A  thirty-acre  pond  which  is  fed  by  a  stream  arising  on  the  land  of 
another  other  than  the  pond  owner,  which  would  require  a  six-inch  pipe 
to  carry  the  water  at  the  point  the  stream  crosses  onto  the  pond  owner's 
property,  would  not  be  a  private  pond  within  the  meaning  of  the  statutes 
and  the  Wildlife  Resources  Commission's  fishing  regulations  relating  to 
private  ponds. 

3  August  1956 

Game  Laws  ;  Quail  Hunting  ;  Private  Preserves 

Special  enabling  legislation  would  be  necessary  in  order  to  authorize  the 
Wildlife  Resources  Commission  to  adopt  special  regulations  as  to  seasons 
and  bag  limits  on  special,  private  quail  shooting  preserves. 


GARNISHMENT 

31  July  1957 

Garnishment;  Property  in  Custodia  Legis 

In  a  foreclosure  proceeding  where  the  right  of  a  party  to  funds  in  the 
hands  of  the  clerk  has  been  determined  and  distribution  of  such  funds  to 
the  party  is  not  dependent  upon  any  further  decree  of  the  court,  such  funds 
are  subject  to  be  garnished  for  taxes  owed  the  State  by  the  party  entitled 
to  receive  the  funds. 


GUARDIANSHIP 

2  August  1956 

Guardianship;  Gift  of  Securities  to  a  Minor;  Custodians 

The  law  authorizing  a  gift  of  securities  to  a  minor,  contained  in  Article 
12,  Chapter  33  of  the  N.  C.  General  Statutes,  does  not  provide  that  securi- 
ties may  be  issued  in  the  name  of  both  parents,  as  custodians,  with  the 
right  of  survivorship  as  custodian  in  either  parent;  rather,  the  deed  of  gift 
should  be  made  out  to  one  individual  as  custodian,  and  in  the  event  of  the 
death  or  resignation  of  that  custodian,  the  statutory  provisions  for  appoint- 
ment of  a  successor  should  be  followed. 
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9  May  1957 

Guardianship;  Lunacy  Certificate;  Acting  Superintendent 
of  a  State  Hospital 

Under  the  provisions  of  G.  S.  35-3  the  Clerk  of  the  Superior  Court  is  not 
authorized  to  appoint  a  guardian  for  a  person  confined  to  the  State  Hos- 
pital for  the  Insane  upon  the  certificate  of  a  person  who  has  been  desig- 
nated "Acting  Superintendent"  of  such  hospital  by  the  Superintendent 
thereof  during  his  leave  of  absence. 

18  October  1956 

Guardianship;  Veteran's  Guardianship  Act;  Powers  With  Respect 
to  Property  Other  Than  Veterans'  Benefits 

Under  a  1955  statutory  amendment  to  the  Veterans'  Guardianship  Act, 
codified  as  G.  S.  34-2.1,  a  guardian  appointed  pursuant  to  that  Act  may  be 
guardian  not  only  of  the  ward's  veterans'  benefits  but  also  of  the  ward's 
other  property. 


HABEAS  CORPUS 

20  January  1958 

Habeas  Corpus  ;  Habeas  Corpus  Ad  Prosequendum  ;  Superior 
Courts  ;  Federal  Prisoner 

A  Judge  of  the  Superior  Court  of  this  State  does  not  have  authority  or 
jurisdiction  to  issue  a  Writ  of  Habeas  Corpus  ad  Prosequendum  to  bring 
up  a  prisoner  for  trial  in  this  State  who  is  already  imprisoned  in  a  Federal 
penitentiary  in  another  State.  Under  the  Federal  Statute  the  Attorney 
General  of  the  United  States  can  consent  to  a  transfer  of  the  prisoner  to  a 
State  jurisdiction  for  trial  in  the  State  Court  upon  request  of  the  Governor 
of  the  State;  it  is  a  matter  of  comity  between  the  two  sovereignties,  and  the 
prisoner  cannot  control  the  choice  in  the  matter.  The  remedy  for  a  speedy 
trial  inside  the  territorial  limitations  of  any  particular  jurisdiction  or 
sovereignty  is  an  application  for  a  Writ  of  Mandamus. 


HATCH  ACT 

11  April  1957 

Hatch  Act;  Federal  Employee;  Public  Office 

A  person  working  under  Civil  Service  of  the  United  States  may  not  run 
for  or  hold  a  local  public  office  without  violating  the  provisions  of  the 
Hatch  Act. 
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HEALTH 

21  November  1956 

Health  ;  Birth  Certificates  ;  Delayed  ;  Register  of  Deeds 

G.  S.  130-88  authorizes  the  State  Board  of  Health  to  promulgate  rules 
and  regulations  with  respect  to  the  delayed  registration  of  births,  and 
registers  of  deeds  are  required  by  law  to  comply  with  such  rules  and  regula- 
tions in  performing  their  statutory  duties  in  connection  with  delayed  regis- 
tration of  births. 

16  April  1958 

Health  ;  Bdrth  Certificates  ;  Determination  of  Paternity 

When  a  married  woman  conceives  a  child,  secures  a  divorce,  marries 
another  man,  and  a  child  is  born  less  than  280  days  after  the  divorce,  the 
name  of  the  second  husband  should  be  entered  on  the  birth  certificate  as 
the  father  of  the  child  unless  the  question  has  been  otherwise  adjudicated. 

22  May  1958 

Health;  County  Health  Employees;  Workmen's  Compensation 

It  is  mandatory  that  a  county  either  carry  Workmen's  Compensation 
Insurance  on  all  their  employees  or  that  it  be  a  self-insurer  for  such  pur- 
poses. Members  of  a  county  health  department  are  considered  county  em- 
ployees for  purposes  of  the  Workmen's  Compensation  Act.  A  county  is 
subject  to  the  Workmen's  Compensation  Act  even  though  it  may  employ 
fewer  than  five  employees. 

4  December  1956 

Health  ;  Death  Certificate  ;  Burial  at  Sea 

When  a  person  dies  and  is  buried  at  sea,  no  procedure  is  provided  for 
issuing  a  death  certificate  under  the  provisions  of  Article  9  of  Chapter  130 
of  the  General  Statutes,  relating  to  registration  of  births  and  deaths. 

8  January  1958 

Health;  Flouride  Content  of  Water;  Regulation 

No  specific  statutory  authority  exists  to  authorize  the  State  Board  of 
Health  or  county  boards  of  health  to  compel  municipalities  with  water 
treatment  plants  to  adjust  the  flouride  content  of  the  water. 

28  March  1958 

Health  ;  Health  Departments  ;  District  ;  County 

In  view  of  the  wording  of  G.  S.  130-14,  it  is  my  opinion  that  in  a  District 
Health  Department  organization  there  may  be  a  single  district  board  of 
health  or  each  county  in  the  district  may  operate  under  a  separate  County 
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Board  of  Health.  I  do  not  think  there  is  any  statutory  authority  to  establish 
a  hybrid  district  operating  with  both  a  District  Board  of  Health  and  one 
or  more  county  boards. 

1  February  1957 

Health  ;  Midwifery  ;  State  Regulations  ;  County  Exemptions 

If  a  county  desires  to  adopt  more  stringent  regulations  as  to  the  practice 
of  midwifery  than  those  adopted  by  the  State  Board  of  Health  pursuant 
to  Sections  90-172  through  90-178  of  the  General  Statutes,  the  Board  of 
County  Commissioners  should  adopt  a  resolution  pursuant  to  the  provisions 
of  Section  90-178  withdrawing  itself  from  the  coverage  of  the  above  re- 
ferred to  statutes. 

1  August  1956 
Health  ;  Rabies  ;  Foxes  ;  Game  Laws 

Notwithstanding  the  existence  of  a  local  act  fixing  the  open  season  as 
to  foxes  in  a  particular  county,  the  county  Board  of  Health  would  have 
authority  to  authorize  the  taking  of  foxes  out  of  season  when  a  dangerous 
rabies  situation  exists  threatening  the  public  health. 

3  March  1958 

Health;  Sanitarians;  Appointment  and  Supervision 

Under  the  provisions  of  G.  S.  130-12  the  State  Health  Director,  in  carry- 
ing out  the  provisions  of  G.  S.  72-46  and  G.  S.  72-47,  relating  to  the  inspec- 
tion of  restaurants,  may  call  on  the  local  health  director  of  a  local  unit 
to  assist  in  an  inspection.  This  would  mean  that  the  local  health  director, 
pursuant  to  the  direction  of  the  State  Health  Director,  would  designate 
certain  employees  or  sanitarians  to  participate  in  the  State  inspection 
program  subject  to  the  approval  of  the  State  Health  Director.  Any  such 
local  employee  or  local  sanitarian  thus  designated  by  the  local  health 
director  and  approved  by  the  State  Health  Director  would  be  directly  re- 
sponsible to,  and  under  the  supervision  of,  the  local  health  director  who  in 
turn  would  be  directly  responsible  to  the  State  Health  Director.  The  designa- 
tion of  a  local  health  department  sanitarian  or  other  employee  to  assist 
in  carrying  out  the  inspection  program  would  not  remove  such  person  from 
the  supervision  and  control  of  the  local  health  director.  It  would  merely  add 
certain  duties  for  such  person  to  perform  and  such  duties  would  be  per- 
formed under  the  supervision  and  subject  to  the  control  of  the  local  health 
director. 

13  May  1957 

Health;  Sanitary  Districts;  Exclusion  of  Industrial  Plants 

Under  the  provisions  of  G.  S.  130-36,  the  State  Board  of  Health,  upon 
application,  has  the  authority  to  exclude  industrial  plants  from  the  terri- 
tory of  a  proposed  sanitary  district. 
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28  March  1958 

Health;  Shoe-Fitting  Fluroscopes 

North  Carolina  does  not  have  any  statute  prohibiting  the  use  of  shoe- 
fitting  fluroscopes. 

26  March  1958 

Health;  Vaccinations;  Polio;  Authority  to  Compel 

Inasmuch  as  the  General  Assembly  has  enacted  specific  statutes  relating 
to  compulsory  immunization  as  to  certain  diseases,  and  inasmuch  as  the 
General  Assembly  has  recognized  the  existence  of  the  Salk  polio  vaccine 
by  enacting  a  statute  relating  to  its  sale,  it  is  my  opinion  that  the  State 
Board  of  Health  would  not  have  authority  to  require  by  regulation  that 
children  or  any  other  group  of  persons  must  be  vaccinated  against  polio- 
myelitis in  the  absence  of  specific  legislative  provision  therefor  which  does 
not  presently  exist. 


HIGHWAYS 

30  September  1957 

Highways;  Highway  Commission;  Claims;  Statute  of  Limitations 

The  State  Highway  Commission  is  authorized  to  pay  a  claim  after  the 
running  of  the  period  of  the  statute  of  limitations  provided  in  G.  S.  136-19 
if  the  facts  are  such  as  would  enable  the  property  owner  to  invoke  the 
doctrine  of  equitable  estoppel  to  the  plea  of  the  bar  of  the  statute  of 
limitation  in  an  action  brought  for  such  claim. 

24  June  1958 

Highways;  Right  of  Way;  State  Roads  Across  Blue  Ridge  Parkway 

As  to  public  roads  which  form  a  part  of  the  State  Highway  system  of 
roads  crossing  or  connecting  to  the  BLUE  RIDGE  PARKWAY,  easements 
for  which  have  been  reserved  in  the  conveyances  for  the  BLUE  RIDGE 
PARKWAY  by  the  State  of  North  Carolina  to  the  United  States  of  Ameri- 
ca, the  State  Highway  Commission  is  entitled  to  exercise  for  public  road 
purposes  the  same  domain  that  it  might  exercise  in  any  other  public  road 
easements  as  against  the  owner  of  the  fee. 


HOSPITALS 

7  September  1956 

Hospitals;  Classification  of  Hospitals;  N.  C.  Medical  Care  Commission 

Pursuant  to  the  Hospital  Licensing  Act  the  North  Carolina  Medical 
Care  Commission  is  authorized  to  adopt  reasonable  rules  and  regulations 
classifying  hospitals  both  as  to  the  function  and  also  as  to  the  condition 
of  the  physical  structure  with  respect  to  safety. 
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19  June  1957 

Hospitals  ;  County  Hospitals  ;  Maintenance  Tax  Levy 

A  tax  to  equip,  operate  and  maintain  a  hospital  which  has  been  authorized 
by  a  vote  of  the  people  at  the  same  time  the  issuance  of  hospital  bonds 
has  been  authorized  may  be  levied  during  the  years  while  the  hospital  is 
in  process  of  construction. 

26  June  1958 

Hospitals;  County  Hospitals;  Operation  of  Stores  and  Concessions 

There  is  some  justification  in  operating  a  store  in  a  hospital  for  the 
simple  reason  that  the  patients  are  confined  for  certain  periods  of  time 
and  cannot  leave  the  hospital  to  make  purchases  at  other  stores.  The  opera- 
tion of  the  store  when  operated  by  the  hospital  itself  is  a  necessary  func- 
tion and  a  necessary  part  of  the  hospital  because  of  the  nature  of  the 
treatment  of  patients. 

21  April  1958 

Hospitals  ;  County  Hospitals  ;  Scholarships  for  Nurses 

There  is  no  provision  of  Article  13B  of  Chapter  121  of  the  General  Stat- 
utes which  would  authorize  the  establishment  of  a  scholarship  for  nurses 
in  connection  with  the  establishment  or  support  of  hospital  facilities. 

6  August  1956 

Hospitals  ;  County  Hospitals  ;  Transfers  from  Municipalities 

Section  131-126.26  of  the  General  Statutes  provides  that  if  the  governing 
body  of  any  municipality  or  county  determines  that  the  public  interest  and 
the  interests  of  the  municipality  will  be  served  by  aiding  another  munic- 
ipality or  municipalites  or  a  nonprofit  association  or  nonpi-ofit  associations 
to  provide  physical  facilities  for  furnishing  hospital,  clinic,  or  similar  ser- 
vices to  the  people  of  the  municipality,  such  municipality  or  county  may 
render  such  aid  by  gift  of  real  or  personal  property,  or  lease  or  loan  thereof 
with  or  without  rental  or  charge,  or  by  gift  of  money,  or  loan  thereof  with 
or  without  interest. 


INEBRIATES 

7  June  1957 

Inebriates;  Commitment  and  Detention 

The  second  paragraph  of  G.  S.  35-31  authorizes  the  clerk  of  the  superior 
court  to  order  the  confinement  in  a  county  jail  of  an  inebriate  when  the 
petition  required  by  that  section  states  that  the  inebriate's  condition  is  such 
as  to  endanger  either  himself  or  others. 
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11  January  1957 

Inebriates;  Commitment;  Examination  Fees 

G.  S.  122-51  does  not  provide  fees  for  examinations  made  concerning 
commitment  of  inebriates.  There  is  no  specific  provision  found  specifying 
these  fees. 

19  July  1956 

Inebriates  ;  Inebriacy  Inquisition  ;  Petitioners 

In  an  inebriacy  inquisition,  the  petition  must  be  signed  by  two  of  the 
following  persons  if  there  are  as  many  as  two  such  persons:  the  wife, 
husband,  parent,  child,  committee  of  the  estate  of  the  inebriate,  or  next 
friends  of  such  person. 


INSANE  PERSONS  AND  INCOMPETENTS 

2  August  1956 

Insane  Persons  and  Incompetents;  Admission  to  State  Hospitals; 
Jurisdiction  of  Clerk 

The  clerk  of  the  superior  court  of  the  county  in  which  an  asserted  men- 
tally disordered  person  resides,  or  happens  to  be,  has  and  should  take 
jurisdiction  of  a  proceeeding  for  admission  for  observation  to  a  State 
hospital,  as  prescribed  by  G.  S.  122-42. 

7  September  1956 

Insane  Persons  and  Incompetents  ;  Authority  to  Perform  Operations 

G.  S.  130-242  and  G.  S.  130-243  provide  a  method  for  legal  approval  of 
an  operation  to  be  performed  on  a  patient  in  a  State  hospital  or  institution. 

29  July  1957 

Insane  Persons  and  Incompetents;  Commitment  to  Hospitals  by 
Inferior  Courts 

Prior  to  the  enactment  of  G.  S.  122-90  in  1939  there  was  no  prohibition 
against  courts  inferior  to  the  superior  court  committing  a  mentally  dis- 
ordered criminal  to  a  State  Hospital  when  such  criminal  was  arraigned 
before  the  inferior  court. 

9  April  1957 

Insane  Persons  and  Incompetents;  Duty  to  Support;  Child 
Over  Twenty-one 

The  Supreme  Court  of  North  Carolina  held  in  WELLS  v.  WELLS,  227 
NC  614,  that,  "where  a  child,  who  prior  to  and  after  reaching  the  age  of 
twenty-one  years,  is  and  continues  to  be  insolvent,  unmarried  and  incap- 
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able,  mentally  and  physically,  of  earning  a  livelihood,  the  father  continues 
to  be  under  legal  duty  to  provide  for  the  support  of  such  child." 

14  November  1956 

Insane  Persons  and  Incompetents  ;  Effect  of  Nol  Pros  on 
Criminal  Commitment 

The  entry  of  a  nol  pros  by  a  district  solicitor  in  no  way  effects  the  va- 
lidity of  the  commitment  of  a  criminal  under  G.  S.  122-83. 

1  April  1958 

Insane  Persons  and  Incompetents;  Persons  Already  in  Hospitals; 
Final  Commitment 

Persons  who  are  committed  to  a  state  hospital  as  persons  already  in  a 
private  hospital,  private  psychiatric  clinic  or  a  public  general  hospital  or 
persons  who  are  voluntarily  committed  to  a  state  hospital  may  be  finally 
committed  or  discharged  by  the  Clerk  of  the  Superior  Court  of  the  county  of 
the  patient's  residence.  However,  a  person  falling  within  one  of  these  same 
classes  may  be  committed  for  additional  observation  periods  only  by  the 
Clerk  who  actually  committed  the  patient  in  the  first  instance. 

3  December  1957 

Insane  Persons  and  Incompetents;  Persons  Already  in  Hospital; 
Commitment;  Notice  to  Clerk  of  County  of  Residence 

A  Clerk  of  Superior  Court  who  commits  a  person  already  in  a  hospital  to 
a  State  hospital  must  notify  the  Clerk  of  Superior  Court  of  the  county  of 
residence  of  the  mentally  disordered  person  regarding  the  hearing  and  the 
results  thereof. 

24  April  1958 

Insane  Persons  and  Incompetents  ;  Persons  Already  in  Hospital  ; 
Jurisdiction  of  Clerk  Where  Patient  Is  Confined 

The  Clerk  of  Superior  Court  of  the  county  in  which  the  patient  is  actually 
confined  as  the  result  of  a  temporary  commitment  arising  from  sudden  or 
violent  mental  disorder  may  commit  such  person  for  an  indefinite  period  to 
the  hospital  without  removing  such  person  to  the  county  of  his  residence. 

16  May  1958 

Insane  Persons  and  Incompetents;  Restoration  of  Sanity; 
Certificate  of  "Acting  Superintendent" 

A  Clerk  of  Superior  Court  should  not  discharge  a  guardian  or  trustee 
appointed  pursuant  to  G.  S.  35-3  upon  the  basis  of  a  certificate  of  restora- 
tion of  sanity  issued  by  the  "Acting  Superintendent"  of  a  state  hospital. 
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11  February  1958 

Insane  Persons  and  Incompetents;  Restoration  of  Sanity; 
Certificate  of  Superintendent 

G.  S.  35-5  requires  that  a  superintendent  of  a  State  hospital  issue  a 
certificate  stating  that  an  insane  person  has  been  restored  to  sound  mind 
and  memory  before  a  guardian  may  be  discharged  on  the  basis  of  such 
certificate. 


INSURANCE 

31  March  1958 

Insurance;  Approval  of  Forms ;  Premium  Payment 
Installment  Notes 

Premium  payment  installment  note  forms  and  agreements  are  not  forms 
required  to  be  submitted  to  the  Commissioner  of  Insurance  for  his  approval 
under  G.  S.  58-54.  G.  S.  58-9,  which  sets  out  the  duties  of  the  Commissioner 
of  Insurance,  does  not  require  the  Commissioner  of  Insurance  to  admini- 
stratively govern  the  use  of  such  forms. 

29  October  1957 

Insurance;  Liability  Insurance  Policy;  Division  of  General 
Services  ;  Motor  Pool 

Liability  insurance  coverage  for  motor  pool  cars  with  the  U.  S.  Fidelity 
and  Guaranty  Company  may  be  broadened  under  G.  S.  129-5,  Section  9,  so 
as  to  apply  with  respect  to  persons  who  have  been  directed  by  those  officers 
and  employees  of  the  State  of  North  Carolina  operating  motor  vehicles 
under  the  control  of  the  General  Services  Division  to  drive  a  vehicle  in 
aiding  in  the  performance  of  their  duties  as  is  provided  in  the  North 
Carolina  General  Statutes  129-5,  Section  9. 


INTOXICATING  BEVERAGES 

25  November  1957 

Intoxicating  Beverages  ;  Authority  of  Sheriff  to  Take  Bond  for 
Automobile  Being  Used  in  Illegal  Transportation 

G.  S.  18-6,  as  rewritten  by  Chapter  1235,  Session  Laws  of  1957,  provides 
that  whenever  an  automobile  is  seized  while  being  used  in  the  illegal  trans- 
portation of  liquor  or  equipment  or  materials  designed  or  intended  for  use 
in  the  illegal  manufacture  of  liquor,  the  vehicle  shall  be  returned  to  the 
owner  upon  execution  by  him  of  a  good  and  valid  bond  with  sufficient 
sureties  in  a  sum  double  the  value  of  the  property,  which  bonds  shall  be 
approved  by  the  officer  and  shall  be  conditioned  to  return  the  property 
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to  the  custody  of  the  officer  on  the  day  of  trial  to  abide  the  judgment  of 
the  court. 

It  is  suggested  that  the  officer  always  have  the  automobile  appraised 
and  that  he  be  very  careful  to  see  that  only  solvent  sureties  are  accepted. 

20  March  1957 

Intoxicating  Beverages  ;  Beer  and  Wine  ;  Sale  of  Beer  on  Election  Day 

Under  the  general  law,  it  is  not  required  that  beer  sales  be  stopped  on 
election  day  if  the  sale  of  beer  in  such  place  is  otherwise  legal  on  such  day. 

29  May  1957 

Intoxicating  Beverages;  Bringing  into  State  Beer  Legally 
Purchased  Out  of  State 

One  may  bring  into  North  Carolina  for  his  personal  use  a  small  quantity 
of  beer  purchased  legally  in  another  state. 

15  October  1956 

Intoxicating  Beverages;  Nontax-paid;  Seizure  by  Sheriff; 
Disposition 

Nontax-paid  liquor  must  be  destroyed  by  officers  of  the  law  within  ten 
days  from  conviction  or  default  of  person  transporting  or  possessing  same. 

5  March  1958 

Intoxicating  Beverages;  Possession  by  Members  of  Club  in  Lockers; 
Alcoholic  Beverage  Control  Act;  Non-adopting  County 

In  a  county  not  having  adopted  the  Alcoholic  Beverage  Control  Act, 
the  possession  of  intoxicating  liquor  by  a  club  or  club  member  is  unlawful. 

4  March  1958 

Intoxicating  Beverages  ;  Possession  by  Members  of  Club  in  Lockers  ; 
Beer  License;  Consumption  of  Alcoholic  Liquor  on  Licensed  Premises 

Private  clubs  would  violate  G.  S.  18-15  if  they  keep  or  store  intoxicating 
liquor  for  barter,  sale,  exchange,  distribution  or  division  among  club  mem- 
bers. A  member  would  not  violate  this  section  if  he  possessed  a  small 
quantity  of  intoxicating  liquor,  legally  acquired,  in  a  private  locker  located 
in  the  club  but  under  his  sole  control. 

The  holder  of  a  beer  or  wine  license  would  violate  G.  S.  18-78.1  if  such 
licensee  sells,  offers  for  sale,  possesses  or  permits  the  consumption  in  the 
licensed  premises  of  any  kind  of  alcoholic  liquors,  the  sale  or  possession  of 
which  is  not  authorized  under  the  license  issued  to  the  licensee. 
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17  September  1957 

Intoxicating  Beverages  ;  Procedure  for  Confiscation  of  Vehicle 
When  the  Operator  Escapes 

When  an  automobile  is  captured  while  being  used  in  the  illegal  transporta- 
tion of  liquor,  the  taking  of  the  same  with  a  description  of  the  car  must 
be  advertised  in  some  newspaper  published  in  the  county  once  a  week  for 
two  successive  weeks.  If  no  claimant  appears  within  10  days  after  the  last 
publication,  the  vehicle  must  be  advertised  and  sold  under  the  provisions 
of  Article  29A,  Chapter  1  of  the  General  Statutes,  with  particular  reference 
to  the  provisions  of  G.  S.  1-339.13  and  G.  S.  1-339.18.  G.  S.  20-144  (c)  makes 
it  the  duty  of  the  officer  conducting  the  sale  to  give  the  Commissioner  of 
Motor  Vehicles  at  least  20  days  notice  before  the  date  of  sale.  The  sale 
should  be  ordered  by  the  court  which  would  have  had  jurisdiction  to  try 
the  defendant  had  he  not  escaped.  The  solicitor  should  petition  the  court 
for  an  Order  of  Sale.  STATE  v.  REAVIS,  228  NC  18.  G.  S.  18-6. 

21  August  1957 

Intoxicating  Beverages  ;  Public  Drunkenness  ;  Drunk  in  Automobile 
on  Public  Street  or  Highway 

The  fact  that  a  person  who  was  drunk  on  a  highway  was  actually  in 
an  automobile  on  the  highway  would  not  keep  him  from  being  guilty  of 
public  drunkenness. 

19  August  1957 

Intoxicating  Beverages  ;  Sale  of  After  Shave  Lotion  for 
Beverage  Purposes 

The  Turlington  Act  defines  intoxicating  liquors  and  lists  within  the 
definition  certain  intoxicating  liquors  which  are  deemed  to  be  intoxicating 
by  virtue  of  statutory  definitions.  Other  beverages,  however,  although  not 
listed  in  the  definition,  are  intoxicating  in  fact,  and  if  these  beverages 
contain  one-half  of  one  per  cent  or  more  of  alcohol  by  volume  and  are  fit 
for  beverage  purposes,  the  State  can  show  that  these  are  intoxicating 
beverages  in  fact  and  the  sale  or  possession  of  these  beverages  for  purposes 
of  intoxication  is  a  violation  of  the  Turlington  Act. 

31  October  1957 

Intoxicating  Beverages  ;  Transportation  ;  Confiscation  of  Vehicle  ; 
Disposition  of  Vehicle 

When  a  motor  vehicle  is  confiscated  because  of  its  use  in  illegal  trans- 
poration  of  intoxicating  liquor,  the  right  to  turn  such  motor  vehicle  over 
to  the  Police  Department,  under  the  provisions  of  G.  S.  18-6,  is  limited  to 
those  situations  where  the  vehicle  is  found  to  be  specially  equipped  or 
modified  from  its  original  manufactured  condition  so  as  to  increase  its 
speed  and  where  such  equipment  and  modifications  are  so  extensive  that 
it  would  be  impractical  to  restore  the  vehicle  to  its  original  manufactured 
condition. 
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JAILS  AND  JAILERS 

13  August  1956 

Jails  and  Jailers;  County  Jailer;  Law  Enforcement  Officers' 
Benefit  and  Retirement  Fund;  Social  Security  Coverage 

A  county  jailer,  who  has  taken  the  oath  of  a  deputy  sheriff,  is  eligible 
for  membership  in  the  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund  and,  therefore,  is  not  eligible  for  social  security  coverage  until  social 
security  coverage  is  approved  by  a  referendum,  which  referendum  may 
not  be  held  until  adequate  state  enabling  legislation  is  enacted. 

7  December  1956 

Jails  and  Jailers  ;  County  Jails  ;  Two  Separate  Buildings  as 
Constituting  County  Jail 

A  county  does  not  fail  to  comply  with  the  provisions  of  G.  S.  153-51, 
requiring  that  its  jail  shall  be  provided  with  at  least  five  separate  apart- 
ments, solely  because  such  jail  is  housed  in  two  separate  buildings,  neither 
of  which  alone  contains  the  five  required  apartments. 

31  July  1957 

Jails  and  Jailers  ;  Duty  to  Receive  Prisoners 

It  is  the  duty  of  a  jailer  to  receive  such  prisoners  as  are  presented  to 
him  for  confinement  if  there  are  available  facilities.  This  duty  arises 
whether  the  prisoner  is  arrested  without  a  warrant,  arrested  upon  a 
warrant  or  whether  the  prisoner  has  been  committed  by  a  court  or  judge 
to  the  jail.  Personal  liability  of  the  jailer  does  not  arise  except  when  the 
jailer  acts  in  bad  faith. 

24  May  1957 

Jails  and  Jailers  ;  Responsibility  of  County  Jails  to  Accept 
Prisoners  Arrested  by  Highway  Patrolmen 

State  Highway  Patrolmen  are  given  power  to  make  arrests  for  certain 
offenses  by  G.  S.  20-188,  and  when  an  arrest  is  made  by  such  patrolman 
within  the  scope  of  the  power  thus  granted,  it  is  the  duty  of  the  person 
in  charge  of  the  county  jail  to  receive  and  place  in  custody  the  person  so 
arrested,  either  when  a  commitment  directing  that  such  person  be  placed 
in  jail  has  been  issued,  or  where  the  arrest  has  been  made  under  circum- 
stances making  it  impossible  for  the  patrolman  to  immediately  take  the 
arrested  person  before  a  magistrate  for  the  issuance  of  a  warrant  and  the 
obtaining  of  a  commitment. 
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JURORS 

1  November  1957 

Jurors  ;  Jury  Box  Locks  and  Keys 

G.  S.  9-2  requires  that  the  jury  box  for  two  divisions,  marked  No.  1 
and  No.  2,  and  two  locks,  the  key  of  one  to  be  kept  by  the  Sheriff  of  the 
County,  the  other  by  the  Chairman  of  the  Board  of  Commissioners.  This 
statute  contemplates  that  there  shall  be  two  different  locks  with  two  differ- 
ent keys,  and  the  statute  does  not  warrant,  or  authorize,  duplicate  keys 
which  would  give  each  official  access  to  both  divisions  of  the  box. 

20  September  1956 

Jurors;  Locking  Up  Jury;  Second  Degree  Murder  Trial 

In  a  second  degree  murder  trial  it  is  not  mandatory  that  a  jury  be  kept 
locked  up. 

LEGAL  NOTICE 

16  July  1956 

Legal  Notice;  Newspaper  within  Meaning  of  G.  S.  1-597 

A  newspaper  in  which  legal  notices  and  advertisements  may  be  published 
is  defined  in  G.  S.  1-597  as  a  newspaper  admitted  as  second  class  mail, 
having  actual  paid  subscribers,  and  published  at  least  once  a  week  for  25 
weeks  in  the  preceding  26  weeks. 

LIBRARIES 

21  May  1958 
Libraries  ;  County  Libraries  ;  Social  Security 

The  Lincoln  County  Memorial  Library  is  a  separate  instrumentality  of 
the  county  for  social  security  coverage  purposes  rather  than  a  part  or 
division  of  the  county  government. 

6  August  1957 

Libraries;  County  Libraries;  State  Grants  in  Aid; 
Number  of  Trustees 

Although  G.  S.  160-68  requires  that  a  library  established  under  Article 
8  of  Chapter  160  of  the  General  Statutes  have  a  six-member  board  of 
trustees,  the  fact  that  such  a  library  has  more  than  six  trustees  would  not 
require  the  North  Carolina  State  Library  to  withhold  library  grants  in 
aid. 


34]  BIENNIAL    REPORT    OF    THE   ATTORNEY   GENERAL  81 

20  June  1957 

Libraries;  County  Libraries;  State  Grants  in  Aid; 
Rules  and  Regulations  Relating  Thereto 

The  State  Library  Board  Regulations  prohibit  granting  State  aid  to  a 
county  for  library  purposes  for  any  year  when  the  appropriations  or  tax 
rate  of  the  county  for  library  purposes  do  not  equal  at  least  the  amount  of 
the  preceding  year.  This  regulation  is  based  on  the  authority  granted  to 
the  Board  by  G.  S.  125-7. 

13  December  1956 

Libraries  ;  Libraries  Service  Act  ;  Authority  of  State  Treasurer 
to  Receive  and  Disburse  Federal  Funds 

Under  authority  of  Article  III,  Sections  1  and  13  of  the  State  Constitution 
and  G.  S.  147-68  as  rewritten  by  Chapter  577,  Session  Laws  of  1955,  it  is 
thought  that  the  State  Treasurer  has  authority  to  receive  and  disburse 
Federal  funds  received  by  this  State  under  the  Library  Service  Act,  Public 
Law  597,  84th  Congress. 

19  November  1956 

Libraries;  Municipal  Libraries;  Failure  to  Approve  Tax  Levy; 
Status  of  Library 

A  library  established  by  a  town  pursuant  to  the  provisions  of  Article 
8  of  Chapter  160  of  the  General  Statutes  continues  to  be  a  governmental 
instrumentality,  and  subject  to  the  applicable  statutory  provisions,  ir- 
respective of  whether  the  town  establishing  the  library  does  or  does  not 
furnish  financial  support  thereto. 

5  May  1958 

Libraries;  State  Library;  No  Authority  to  Expend  Money 
for  Student  Librarian  Scholarships 

In  the  absence  of  express  statutory  authority,  the  State  Library  would 
not  be  authorized  to  expend  State  funds  to  establish  scholarship  loan  funds 
for  library  science  students. 


LOTTERIES 

15  May  1957 

Lotteries;  Bingo 

The  operation  of  the  game  of  bingo  is  unlawful  and  would  constitute  a 
violation  of  the  lottery  laws  of  this  State. 
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11  June  1958 

Lotteries  ;  "Keno  Boards" 

The  operation  of  a  "keno  board"  is  illegal  and  in  violation  of  the  State 
gambling  and  lottery  laws. 

MARRIAGE 

1  August  1957 

Marriage  ;  Authority  to  Perform  Marriage  Ceremony 

Under  the  provisions  of  G.  S.  51-1,  a  marriage  ceremony  may  be  per- 
formed in  this  State  in  the  presence  of  an  ordained  minister  of  any  religious 
denomination,  minister  authorized  by  his  church,  or  of  a  justice  of  the 
peace. 

12  June  1958 

Marriage;  Capacity  to  Marry;  Prohibited  Interracial 
Marriages;  Orientals 

Section  51-3  of  the  General  Statutes  of  this  State  prohibits  all  marriages 
between  a  white  person  and  a  Negro  or  Indian  or  between  a  white  person 
and  a  person  of  Negro  or  Indian  descent  to  the  third  generation,  inclusive, 
or  between  a  Cherokee  Indian  of  Robeson  County  and  a  Negro,  or  between  a 
Cherokee  Indian  of  Robeson  County  and  a  person  of  Negro  descent  to  the 
third  generation,  inclusive. 

There  is  no  law  which  would  prohibit  a  marriage  between  a  white  person 
and  a  person  of  the  Oriental  races. 

28  May  1958 

Marriage;  Change  of  Age  on  Application  for  Licenses; 
Authority  of  Clerk  of  Court 

With  the  exception  contained  in  G.  S.  51-18.1,  which  authorizes  the  regis- 
ter of  deeds  to  correct  errors  in  the  names  appearing  on  applications  for 
marriage  licenses,  there  is  no  provision  in  the  statute  for  changing  these 
records  in  any  respect. 

A  register  of  deeds  does  not  have  authority  to  make  corrections  on  appli- 
cations for  marriage  licenses  or  certificates  with  respect  to  the  age  of  the 
parties  to  the  marriage. 

19  July  1957 

Marriage;  Common-Law;  Validity;  Marriage  of  Slaves  Validated 

Common-law  marriages  have  never  been  recognized  in  North  Carolina. 
See  STATE  v.  SAMUEL,  19  N.  C.  177;  STATE  v.  BRAY,  35  N.  C.  290; 
COOKE  v.  COOKE,  61  N.  C.  583;  STATE  v.  PARKER,  106  N.  C.  711; 
STATE  v.  MELTON,  120  N.  C.  591;   STATE  v.  WILSON,  121  N.  C.  650. 
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Under  the  provisions  of  G.  S.  51-5,  marriages  between  slaves  were  vali- 
dated. This  Act  was  passed  in  1866  and  its  validity  has  been  upheld  by  our 
Supreme  Court  in  a  number  of  cases.  See  COOKE  v.  COOKE,  61  N.  C.  583; 
STATE  v.  WHITFORD,  86  N.  C.  636;  BAITY  v.  CRANFILL,  91  N.  C.  293. 

30  July  1956 

Marriages;  Common-Law;  Validity  of  Marriage  Consummated 
in  Another  State 

Common-law  marriages  are  not  recognized  in  North  Carolina.  A  common- 
law  marriage  consummated  in  a  state  which  recognizes  common-law  marri- 
ages would  perhaps  be  recognized  as  valid  in  North  Carolina,  and,  although 
our  Supreme  Court  has  not  ruled  upon  the  question,  it  is  thought  that  the 
laws  with  respect  to  inheritance,  dissolution  of  the  marriage  relationship, 
and  desertion  would  apply  to  common-law  marriages  which  have  been  legally 
consummated  in  a  state  which  recognizes  this  relationship. 

26  April  1957 

Marriage;  Consent  of  Parents;  Whose  Consent  Required 

It  is  thought  that  if  a  child  under  18  years  of  age  resides  with  both 
parents,  the  written  consent  of  the  father  is  required  as  a  prerequisite  to 
the  issuance  of  a  license  for  the  marriage  of  such  child.  If  the  parents 
are  separated  and  the  child  lives  with  the  mother,  the  consent  of  the 
mother  is  required  instead  of  the  father.  G.  S.  51-8. 

23  January  1957 

Marriage  ;  Legitimation  of  Children  by  Subsequent  Marriage 

Under  G.  S.  49-12,  when  the  mother  of  any  child  born  out  of  wedlock 
and  the  reputed  father  of  such  child  shall  intermarry  after  the  birth  of 
such  child,  the  child  shall  in  all  respects,  after  such  intermarriage,  be 
determined  and  held  to  be  legitimate  and  shall  be  entitled  by  succession, 
inheritance  or  distribution,  to  real  and  personal  property  by,  through,  and 
from  his  father  and  mother  as  if  such  child  had  been  born  in  lawful  wedlock. 

19  December  1957 

Marriage  ;  Licenses  ;  Where  Secured  ;  Place  of  Marriage  ;  Witnesses 

Under  G.  S.  51-6,  as  amended,  a  couple  may  secure  a  marriage  license 
in  the  county  of  residence  of  either  party  or  in  the  county  in  which  the 
marriage  is  intended  to  take  place.  A  couple  may  not  secure  a  license  in 
the  county  which  is  not  the  residence  of  either  party  and  thereafter  be 
married  in  some  other  county.  While  the  lack  of  witnesses  will  not  invali- 
date a  marriage,  one  or  more  witnesses  are  required  to  sign  the  marriage 
certificate. 
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14  May  1957 

Marriage  ;  Nonresident  Minister  ;  Capacity  to  Perform 
Ceremony  in  this  State 

Marriages  may  be  performed  in  this  State  by  an  ordained  minister  of 
any  religious  denomination,  minister  authorized  by  his  church,  or  by  a 
justice  of  the  peace. 

There  is  no  provision  in  the  law  which  would  prohibit  a  nonresident 
minister  of  the  Gospel  from  performing  a  marriage  ceremony  in  this  State 
provided  he  is  an  ordained  minister  of  a  religious  denomination  or  is  au- 
thorized by  his  church  to  perform  marriage  ceremonies. 

6  June  1957 

Marriage;  Performance  of  Ceremony  in  County  other  than 
License-Issuing  County 

A  justice  of  the  peace  has  no  authority  to  perform  a  marriage  ceremony 
where  the  license  is  issued  by  a  register  of  deeds  of  a  county  other  than 
the  county  where  the  marriage  ceremony  is  proposed  to  be  performed. 

12  December  1956 
Marriage  ;  Proxy  Marriages  ;  Validity  in  this  State 
Proxy  marriages  are  not  recognized  in  the  State  of  North  Carolina. 


MERIT  SYSTEM  COUNCIL 

19  September  1957 

Merit  System  Council;  Applications  for  Examinations; 
Denial;  Appeal;  Procedure 

When  the  Merit  System  Council  makes  a  decision  on  an  appeal  from  a 
denial  of  a  person's  right  to  take  a  Merit  Council  Examination,  such  deci- 
sion must  be  made  by  appropriate  council  action  at  a  meeting  of  the  council 
and,  under  Merit  System  Council  regulations,  the  matter  may  not  be  de- 
cided individually  by  transmitting  individual  decisions  by  mail. 

23  October  1956 

Merit  System  Council;  Dismissal  of  Merit  Employees; 
Appeal  to  Council 

When  an  employee  under  the  Merit  System  is  discharged  by  the  appoint- 
ing authority,  and  such  employee  appeals  to  the  Merit  System  Council, 
the  appointing  authority  must  give  consideration  to  the  Council's  recom- 
mendations before  taking  final  action  although  such  recommendations  are, 
as  a  matter  of  law,  advisory  only. 


34]  BIENNIAL   REPORT    OF    THE    ATTORNEY   GENERAL  85 

24  September  1957 

Merit  System  Council;  Supervisor;  Salary;  Authority  to  Fix 

The  statutory  power  to  fix  the  salary  of  the  Supervisor  of  Merit  Exami- 
nations rests  with  the  State  Personnel  Director. 


MONUMENTS  AND  MEMORIALS 

2  November  1956 

Monuments  and  Memorials  ;  Erection  of  Same  on  State  Property 

No  monument,  statue,  tablet,  painting,  plaque,  or  other  article  or  struc- 
ture of  a  permanent  nature  intended  to  commemorate  any  person  shall  be 
placed  in  or  upon  or  allowed  to  extend  over  State  property  within  twenty- 
five  years  after  the  death  of  the  person  so  commemorated. 

MORTGAGES 

19  October  1956 

Mortgages  ;  Deeds  of  Trust  ;  Authority  of  Register  of  Deeds  to  Cancel 

Where  notes  are  secured  by  two  or  more  instruments  such  as  a  deed  of 
trust  on  real  estate  and  a  separate  chattel  mortgage,  the  Register  of  Deeds 
is  authorized  to  cancel  the  instruments  upon  being  presented  with  the 
notes  and  the  several  instruments  securing  them  marked  paid  and  satisfied 
if  the  instruments  are  sufficiently  identified  as  being  the  security  for  the 
notes. 

MOTOR  VEHICLES 

9  April  1958 

Motor  Vehicles;  Accident  Reporting;  Application  of  G.  S.  20-166  (b). 

G.  S.  20-166  (b)  requiring  a  driver  of  any  vehicle  involved  in  an  accident 
or  collision  resulting  in  damage  to  property  of  others,  without  causing 
bodily  injury  or  death,  to  stop  at  the  scene  of  the  accident  and  give  his 
name,  address,  operator's  or  chauffeur's  license  number  and  registration 
plate  number  to  the  driver  or  occupant  of  the  other  vehicle  or  to  the  owner 
of  such  damaged  property,  and  providing  that  a  person  who  fails  to  do 
so  shall  be  guilty  of  a  misdemeanor,  applies  to  automobile  accidents  oc- 
curring at  a  drive-in  theater. 

11  June  1957 

Motor  Vehicles;  Civil  Actions;  Nonresident  Defendants; 
Service  of  Process 

The  Commissioner  of  Motor  Vehicles  is  not  authorized  under  the  provi- 
sions of  G.  S.  1-105  to  accept  service  of  civil  process  for  a  nonresident 
motorist. 
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16  November  1956 
Motor  Vehicles;  Common  Carriers  License  Fees;  Weight  Declaration 

(1)  The  gross  weight  of  a  tractor  licensed  in  North  Carolina  for  use 
with  an  out-of-state  licensed  semi-trailer  or  a  semi-trailer  licensed  in  North 
Carolina  for  an  out-of-state  licensed  tractor  may  not  be  declared  for  less 
than  50  per  cent  of  the  gross  weight  of  the  combination. 

(2)  A  carrier  which  licenses  its  fleet  of  tractors  and  semi-trailers  in 
several  states  including  North  Carolina  is  not  entitled  to  declare  for  less 
than  50  per  cent  of  the  gross  weight  of  any  given  combination  when  the 
North  Carolina  licensed  tractors  and  semi-trailers  are  to  be  used  regularly 
in  combination  with  out-of-state  licensed  units  although  also  used  in 
in-state  licensed  combination. 

(3)  A  North  Carolina  carrier  who  licenses  all  of  his  equipment  in  North 
Carolina  but  who  interchanges  his  semi-trailers  with  other  companies  that 
have  their  semi-trailers  licensed  in  other  states  is  not  entitled  to  make 
a  weight  declaration  for  less  than  50  per  cent  of  the  gross  of  any  given 
combination. 

7  November  1956 

Motor  Vehicles  ;  Criminal  Offenses  ;  Driving  After  License  Suspended  ; 

Applicable  Statute 

In  the  case  of  conviction  for  operating  a  motor  vehicle  while  license 
is  suspended,  the  penalty  provisions  of  G.  S.  20-28,  and  not  those  contained 
in  G.  S.  20-279.31,  are  applicable. 

13  May  1957 

Motor  Vehicles;  Criminal  Offenses;  Driving  Without  License 

A  person  who  has  never  applied  for  and  never  been  issued  a  driver's 
license  cannot  be  convicted  of  the  offense  as  set  forth  in  G.  S.  20-28  of 
driving  a  motor  vehicle  while  his  license  is  revoked  or  suspended. 

16  May  1957 

Motor  Vehicles ;  Criminal  Offenses;  Drunken  Driving;  Farm  Tractor 

A  person  who  operates  a  motor  vehicle,  including  a  farm  tractor,  while 
under  the  influence  of  an  intoxicating  liquor  is  guilty  of  the  offense  set 
forth  in  G.  S.  20-138. 

9  July  1956 
Motor  Vehicles;  Criminal  Offenses;  Drunken  Drtving;  Farm  Tractor 

A  person  who  operates  a  farm  tractor  on  a  highway  while  under  the 
influence  of  intoxicating  liquor  would  be  in  violation  of  G.  S.  20-138,  which 
makes  it  unlawful  to  drive  "any  vehicle"  upon  the  highways  of  this  State 
while  under  the  influence.  Also,  the  Department  of  Motor  Vehicles  would 
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be  required  to  revoke  the  driver's  license  of  an  individual  convicted  of 
driving  a  farm  tractor  while  under  the  influence,  inasmuch  as  a  farm 
tractor  is  a  "motor  vehicle"  as  the  term  is  used  in  G.  S.  20-17,  which  section 
requires  the  Department  to  revoke  a  driver's  license  upon  receiving  a  record 
of  conviction  for  driving  a  "motor  vehicle"  while  under  the  influence  of 
intoxicating  liquor  or  a  narcotic  drug. 

10  July  1956 

Motor  Vehicles;  Criminal  Offenses;  Drunken  Driving; 
Motor  Vehicle  Defined 

The  mandatory  revocation  of  a  driver's  license,  under  G.  S.  20-17,  does 
not  apply  in  the  case  of  a  person  who  was  convicted,  under  G.  S.  20-138,  of 
driving  a  pony  cart  while  under  the  influence.  The  language  of  the  statute 
in  G.  S.  20-17,  authorizing  a  revocation  of  a  driver's  license,  reads  in  terms 
of  revoking  a  license  when  a  person  is  convicted  of  driving  a  "motor  vehi- 
cle" while  under  the  influence,  and  "motor  vehicle"  is  defined  in  G.  S.  20-6 
to  "mean  every  vehicle  which  is  self-propelled  and  every  vehicle  which  is 
propelled  by  electric  power  obtained  from  trolley  wires  but  not  operated 
upon  rails,  and  every  vehicle  designed  to  run  upon  the  highways  which 
is  pulled  by  a  self-propelled  vehicle."  Inasmuch  as  a  pony  cart  does  not  come 
within  this  definition  of  motor  vehicle,  the  mandatory  revocation  under 
G.  S.  20-17  does  not  apply. 

31  October  1957 

Motor  Vehicles;  Criminal  Offenses;  Jurisdiction;  Justice  of  the  Peace 

The  punishment  for  the  offense  of  driving  a  motor  vehicle  without  an 
operator's  license  exceeds  that  of  cases  which  are  within  the  jurisdiction 
of  a  justice  of  the  peace. 

18  July  1957 

Motor  Vehicles  ;  Criminal  Offenses  ;  Operation  After  Revocation 
or  Suspension;  Essential  Elements 

The  fact  of  a  revocation  or  suspension  of  a  driver's  license  by  the  Depart- 
ment of  Motor  Vehicles,  as  authorized  in  Chapter  20  of  the  General  Stat- 
utes, is  an  essential  element  in  the  offense  of  operating  after  a  license 
has  been  suspended  or  revoked  as  set  forth  in  G.  S.  20-28  (a). 

10  January  1958 

Motor  Vehicles;  Criminal  Offenses;  Permitting  15-Year-Old  to 
Drive  on  License  Issued  by  Another  State 

A  father  who  knowingly  permits  his  fifteen-year-old  son  to  operate  a 
motor  vehicle  in  North  Carolina  on  a  driver's  license  issued  to  him  by  the 
State  of  Virginia  violates  G.  S.  20-34,  and,  further,  may  be  punished  as  a 
principal  for  the  violation  of  G.  S.  20-7  (a). 
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30  July  1956 

Motor  Vehicles;  Criminal  Offenses;  Reckless  Driving; 
Maximum  Punishment 

Reckless  driving  is  punishable  by  a  fine  of  not  more  than  $100.00  or  by 
imprisonment  for  not  more  than  sixty  days,  or  both. 

25  November  1957 

Motor  Vehicles;  Criminal  Offenses;  Speeding;  City  Streets 

There  is  no  statute  permitting  local  authorities  to  regulate  speeds  or 
provide  punishment  for  speeding  on  streets  which  form  a  part  of  the  State 
highway  system. 

3  February  1958 

Motor  Vehicles;  Dealers'  and  Manufacturers'  Licenses  Law; 
Repossessions;  Selling  and  Trading  Thereof 

A  finance  or  insurance  company  which  has  repossessed  a  motor  vehicle 
or  taken  title  to  such  motor  vehicle  as  an  incident  of  payments  made  under 
policies  of  insurance  may  trade  or  sell  the  particular  motor  vehicle  without 
being  subject  to  the  provisions  of  Article  12  of  Chapter  20  of  the  General 
Statutes.  It  may  not  continue  to  trade  or  sell  with  any  other  motor  vehicles. 

5  December  1957 

Motor  Vehicles;  Drivers'  Licenses;  Afflicted  or  Disabled  Persons; 
Operator's  License 

The  Department  of  Motor  Vehicles  is  not  restricted  by  the  provisions 
of  Article  2  of  Chapter  20  of  the  General  Statutes  in  issuing  operator's 
licenses  under  the  provisions  of  Article  2A  of  Chapter  20.  The  provisions 
of  Article  2A  authorized  the  Department  to  make  determinations  as  to 
standards  required  for  issuing  of  a  special  operator's  license  under  Article 
2A. 

19  November  1957 

Motor  Vehicles  ;  Drivers  License  ;  Appeals  ;  Authority  of  Clerk 
of  Superior  Court 

A  Clerk  of  Superior  Court  has  no  authority  to  hear  petitions  for  review 
under  G.  S.  20-25. 

30  April  1957 

Motor  Vehicles;  Driver's  License;  Chauffeurs;  Exemptions; 
Farm  Tractor 

By  virture  of  G.  S.  20-8 (b)  the  operator  of  a  farm  tractor  is  exempt  from 
the  provisions  of  the  Uniform  Driver's  License  Act. 
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18  July  1957 

Motor  Vehicles;  Driver's  License;  Chauffeur;  Exemptions; 
Mail  Truck 

The  driver  of  a  vehicle  used  in  the  transportation  of  United  States  mail 
is  not  required  to  have  a  North  Carolina  driver's  license  while  engaged  in 
operating  a  truck  transporting  mail.  This  exemption  exists  only  while  the 
driver  is  engaged  in  such  work. 

14  January  1957 

Motor  Vehicles;  Drivers'  Licenses;  Chauffeurs;  Farmer-Owned 
Vehicle  Licensed  for  15,000  Pounds 

A  farmer  owns  a  property  hauling  vehicle  licensed  for  more  than  15,000 
pounds  gross  weight.  His  tenants,  sons  and  employees  must  be  licensed 
as  chauffeurs  in  order  to  operate  this  vehicle  on  the  highways  of  the  State. 

27  June  1958 

Motor  Vehicles;  Driver's  License;  Chauffeurs;  Garbage  Truck 

An  occasional  driver  of  a  city  trash  truck  which  is  operated  at  more  than 
20,000  pounds  gross  weight  is  required  by  G.  S.  20-7  to  procure  a  chauffeur's 
license  before  operating  such  a  vehicle  on  the  streets  and  highways. 

14  April  1958 

Motor  Vehicles;  Drivers  License;  Chauffeurs;  Nonresident 

G.  S.  20-7  (a)  prohibits  any  person  from  operating  a  motor  vehicle  over 
any  highway  in  the  State  unless  such  person  has  first  been  licensed  as 
an  operator  or  chauffeur  by  the  North  Carolina  Department  of  Motor 
Vehicles.  G.  S.  20-8  sets  forth  exemptions  to  the  requirements  of  G.  S.  20-7 
(a)  and  specifically  provides  that  a  nonresident  who  is  at  least  sixteen  years 
of  age  and  who  has  in  his  immediate  possession  a  valid  operator's  license 
issued  to  him  by  his  home  state  may  operate  a  motor  vehicle  in  North 
Carolina  without  procuring  a  North  Carolina  driver's  license.  Where  a 
person  over  sixteen  years  of  age  lives  and  works  at  a  resort  in  North 
Carolina  during  part  of  the  year  and  operates  his  automobile  upon  the 
streets  and  highways  of  this  State,  while  claiming  to  be  a  resident  of  the 
State  of  Virginia  and  having  a  valid  operator's  license  issued  by  the  State 
of  Virginia  in  his  possession,  he  may  not  be  required  to  procure  a  North 
Carolina  driver's  license  unless  he  indicates,  by  word  or  deed,  an  intention 
to  become  domiciled  in  North  Carolina.  The  fact  that  such  a  person  registers 
a  motor  vehicle  in  North  Carolina  is  some  evidence  of  his  intention  to  be- 
come domiciled  in  this  State,  but  it  is  not  conclusive. 
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17  October  1956 

Motor  Vehicles;  Driver's  License; 
Chauffeurs;  Nonresident  Employed  in  this  State 

A  non-resident  individual  who  is  employed  as  a  chauffeur  by  a  resident 
of  North  Carolina  is  required  to  have  a  chauffeur's  license  issued  by  the 
North  Carolina  Department  of  Motor  Vehicles,  even  though  the  individual 
in  question  has  a  chauffeur's  license  issued  to  him  by  his  home  state. 
G.  S.  20-8  (d)  exempts  a  non-resident  from  the  requirement  of  a  North 
Carolina  chauffeur's  license,  when  he  possesses  a  valid  chauffeur's  license 
issued  to  him  in  his  home  state,  with  the  exception  of  a  person  who  is 
employed  as  a  chauffeur  by  a  resident  of  this  State. 

27  March  1957 

Motor  Vehicles  ;  Drivers  License  ;  Chauffeurs  ;  Operator  of  Vehicle 
Exceeding  15,000  Pounds 

The  operator  of  a  motor  vehicle  licensed  for  more  than  15,000  pounds, 
if  such  operator  is  a  person  other  than  the  owner  of  a  private  hauler,  is  a 
chauffeur  within  the  statutory  definition  of  chauffeur  set  forth  in  G.  S.  20-6. 

25  June  1957 

Motor  Vehicles;  Driver's  License;  Chauffeurs;  Passenger 
Carrying  Vehicle;  School  or  Church  Bus 

The  operator  of  a  passenger  carrying  vehicle  of  more  than  nine  passenger 
capacity,  except  the  driver  of  a  school  or  church  bus,  is  required  to  have 
a  chauffeur's  license. 

21  June  1957 

Motor  Vehicles;  Driver's  License;  Chauffeurs;  Property-Hauling 

Vehicle 

The  exemption  from  the  requirement  of  having  a  chauffeur's  license 
of  an  owner  operating  a  property  hauling  vehicle  does  not  extend  to  the 
officers  of  a  corporation  where  its  vehicle  is  owned  by  the  corporation. 

7  February  1957 

Motor  Vehicles;  Drivers'  Licenses;  Chauffeurs;  Purpose  of 
Employment 

The  definition  of  a  "chauffeur"  set  forth  in  G.  S.  20-6  includes  all  persons 
employed  for  the  principal  purpose  of  driving  a  motor  vehicle,  and  the 
factual  information  as  to  the  principal  purpose  of  employment  and  not 
the  job  title  or  classification  is  determinative  as  to  this. 
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6  August  1956 

Motor  Vehicles;  Drivers'  Licenses;  Conviction;  Out-of-State; 
Authority  to  Revoke 

A  person  who  is  convicted  in  a  California  court  for  driving  under  the 
influence  of  intoxicants  and  who  is  accordingly  fined,  a  portion  of  which 
is  suspended  on  condition  the  defendant  violate  no  laws  of  the  State  for 
two  years,  and  who  thereafter,  upon  showing  that  he  has  complied  with 
the  terms  of  probation,  makes  a  motion  in  accordance  with  the  California 
Code  to  withdraw  a  plea  of  guilty  and  enter  a  plea  of  not  guilty  and  a 
motion  to  dismiss  the  case,  is,  nevertheless,  convicted  within  the  meaning 
of  the  North  Carolina  Driver's  License  Act.  In  such  a  case,  the  Department 
has  the  discretionary  authority  to  revoke  the  driver's  license  of  the  indivi- 
dual in  question. 

9  May  1957 

Motor  Vehicles;  Drivers'  License;  Conviction;  Prayer  for 
Judgment  Continued 

In  cases  where  the  court  has  entered  an  order  continuing  prayer  for 
judgment  upon  payment  by  the  defendant  of  costs  the  Department  is  not 
authorized  to  treat  such  an  order  as  being  a  conviction  of  the  offense  within 
the  provisions  of  the  Uniform  Driver's  License  Act. 

25  April  1958 

Motor  Vehicles;  Drivers  License;  Exemptions;  Armed  Forces 

Military  personnel  who  are  required  to  reside  in  North  Carolina  because 
of  military  orders  and  who  do  not  become  domiciled  in  North  Carolina  may 
operate  motor  vehicles  with  a  valid  chauffeur's  or  operator's  license  issued 
by  North  Carolina  or  the  state  of  their  domicile.  Motor  vehicles  owned  by 
such  military  personnel  must  have  a  valid  registration  plate  issued  by 
North  Carolina  or  the  state  of  their  domicile  displayed  thereon.  The  Soldiers' 
and  Sailors'  Civil  Relief  Act,  which  was  adopted  by  Congress  in  1940, 
does  not  extend  the  North  Carolina  law  to  permit  military  personnel  to 
operate  motor  vehicles  witn  operator's  or  chauffeur's  licenses  or  registra- 
tion plates  from  any  state  in  which  they  might  have  resided  temporarily 
as  a  result  of  military  service. 

13  May  1957 

Motor  Vehicles;  Driver's  License;  Expiration;  Use  of  Foreign  License 

A  North  Carolina  resident  who  has  permitted  his  driver's  license  to  expire 
cannot  lawfully  operate  a  motor  vehicle  within  North  Carolina  by  virtue 
of  a  driver's  license  issued  by  another  state. 
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9  May  1958 

Motor  Vehicles;  Driver's  License;  Foreign  Country; 
Validity  of  License 

Any  resident  of  a  foreign  country,  who  is  at  least  sixteen  years  of  age 
and  who  has  in  his  immediate  possession  a  valid  operator's  license  issued 
to  him  by  his  home  country,  may  operate  a  motor  vehicle  in  North  Carolina 
as  an  operator  on  such  license  while  visiting  or  temporarily  residing  in 
this  State. 

16  April  1958 

Motor  Vehicles;  Driver's  License;  Revocation  or  Suspension; 
Additional  Period  ;  Hearing  Provided 

G.  S.  20-28  provides  for  additional  periods  of  suspension  or  revocation 
of  operator's  or  chauffeur's  license  of  any  person  who  drives  a  motor  vehicle 
upon  the  highways  of  the  State  while  such  license  is  suspended  or  revoked. 
This  section  was  amended  in  1957  to  require  the  Department  of  Motor 
Vehicles  to  hold  a  hearing  before  suspending  or  revoking  for  an  additional 
period  where  the  judge  and  solicitor  of  the  court,  wherein  a  conviction  for 
driving  while  license  is  suspended  or  revoked  was  obtained,  recommend  in 
writing  to  the  Department  that  it  hold  a  hearing,  examine  the  facts  in  the 
case  and  exercise  discretion  in  suspending  or  revoking  the  driver's  license 
for  an  additional  period.  This  amendment  became  effective  on  June  12, 
1957,  and  the  hearing  provision  is  not  available  to  persons  convicted  of 
driving  after  license  is  suspended  or  revoked  where  the  offense  occurred 
before  that  time.  The  recommendation  of  the  judge  and  solicitor  may  be 
made  at  any  time  after  conviction. 

17  December  1957 

Motor  Vehicles;  Driver's  License;  Revocation  or  Suspension; 
Authority  of  Court 

G.  S.  20-24  (a),  authorizing  a  court  of  record  to  require  surrender  of 
an  operator's  license,  is  limited  to  situations  in  which  the  operator  has 
been  convicted  of  an  offense  for  which  revocation  by  the  Department  is 
mandatory. 

9  May  1958 

Motor  Vehicles  ;  Driver's  License  ;  Revocation  or  Suspension  ; 
Effective  Date  of 

An  order  of  suspension  or  revocation  of  operator's  or  chauffeur's  license 
becomes  effective  from  the  date  of  personal  delivery  thereof  to  the  person 
whose  license  is  being  suspended  or  revoked  or  upon  the  expiration  of 
four  days  after  deposit  of  such  order  in  the  mails. 
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8  April  1957 

Motor  Vehicles;  Drivers'  Licenses;  Revocation  or  Suspension; 
Foreign  License 

When  the  North  Carolina  driver's  license  of  a  person  has  been  suspended 
or  revoked,  he  cannot  operate  a  motor  vehicle  on  the  highways  of  this 
State  during  such  term  of  suspension  or  revocation  by  virtue  of  any 
driver's  license  issued  by  any  other  state. 

15  April  1958 

Motor  Vehicles;  Driver's  License;  Revocation  or  Suspension; 
Mandatory  Suspension  ;  Speeding 

G.  S.  20-16.1  requiring  a  thirty-day  mandatory  suspension  of  driver's 
license  for  violating  the  laws  against  speeding  by  exceeding  the  posted 
speed  limit  by  more  than  15  miles  per  hour  has  no  application  to  a  case  of 
conviction  for  speeding  more  than  15  miles  per  hour  in  excess  of  increased 
speed  limits  which  may  be  posted  on  the  open  highway  by  the  State  High- 
way Commission  pursuant  to  a  1957  enactment  authorizing  the  Commission 
to  post  increased  limits  up  to  60  miles  per  hour. 

5  June  1958 

Motor  Vehicles;  Driver's  License;  Revocation  or  Suspension; 
Nolo  Contendere 

Under  authority  of  G.  S.  20-17  and  FOX  v.  SCHEIDT,  241  N.  C.  31,  the 
Department  of  Motor  Vehicles  is  required  to  revoke  the  operator's  or 
chauffeur's  license  of  a  person  who  enters  a  plea  of  nolo  contendere  to  a 
charge  of  driving  a  motor  vehicle  upon  the  highways  of  the  State  while 
under  the  influence  of  intoxicants,  where  the  plea  is  entered  in  and  accepted 
by  a  court  of  competent  jurisdiction. 

19  September  1956 

Motor  Vehicles;  Driver's  License;  Revocation  or  Suspension; 
Operation  After;  Minimum  Fine 

A  person  apprehended  driving  a  motor  vehicle  on  the  streets  and  high- 
ways during  the  time  that  his  license  is  suspended  under  the  Financial 
Responsibility  Act  is  guilty  of  a  violation  of  G.  S.  20-28  (a)  and  is  punish- 
able by  a  fine  of  not  less  than  $200.00  or  imprisonment  in  the  discretion 
of  the  court,  or  by  both  such  fine  and  imprisonment. 

27  March  1957 

Motor  Vehicles;  Driver's  License;  Revocation  or  Suspension; 
Reckless  Driving;  Two  Offenses 

By  virtue  of  G.  S.  20-17,  it  is  mandatory  that  the  Department  of  Motor 
Vehicles  revoke  an  operator's  license  if  the  operator  is  convicted  of  two 
charges  of  reckless  driving  within  a  period  of  twelve  months. 
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6  January  1958 

Motor  Vehicles;  Drunken  Driving;  Suspension  of  Sentence 

A  court  may  suspend  sentence  in  whole  or  in  part  upon  a  third  or 
subsequent  conviction  of  drunken  driving. 

23  April  1957 

Motor  Vehicles;  Equipment;  Flasher  Lights;  Rural  Mail  Carrier 

The  use  of  additional  warning  light  equipment  designed  for  use  on  vehicles 
of  rural  mail  carriers  which  reflects  two  amber  lights  to  the  front  and  two 
additional  red  lights  to  the  rear  of  the  vehicle  is  not  prohibited  by  the 
Motor  Vehicle  Laws. 

20  September  1957 

Motor  Vehicles;  Equipment;  Lights  on  Florist  Vehicle 

A  florist  truck  is  not  permitted  to  have  red  lights  visible  from  the  front 
of  the  truck. 

11  September  1956 

Motor  Vehicles;  Equipment;  Red  Lights  on  Wildlife  Vehicle 

G.  S.  20-130.1  does  not  authorize  use  of  red  lights  on  the  front  of  vehicles 
used  by  the  Wildlife  Protection  Division  in  law-enforcement  work. 

3  June  1957 
Motor  Vehicles;  Equipment;  Sirens 
A  constable  is  not  authorized  to  install  a  siren  on  his  private  vehicle. 

17  December  1957 

Motor  Vehicles  ;  Financial  Responsibility  Acts  ; 
Administrative  School  Units 

A  city  administrative  school  unit  is  a  political  subdivision  of  the  State 
within  the  meaning  of  G.  S.  20-318  and  such  units  are  not  required  to  com- 
ply with  the  Vehicle  Financial  Responsibility  Act  of  1957  before  obtaining 
registration  of  vehicles  owned  by  such  unit. 

3  December  1957 

Motor  Vehicles;  Financial  Responsibility  Acts;  Application  to 
Nonresidents  ;  Suspension  of  Operating  Privilege 

When  the  Commissioner  has  suspended  or  revoked  a  nonresident's  oper- 
ating privilege,  the  privilege  must  remain  suspended  unless  the  nonresident 
gives  and  maintains  proof  of  financial  responsibility  under  G.S.  20-279.17(c). 
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If  a  nonresident  does  not  have  operating  privileges  in  this  State,  pursuant 
to  G.  S.  20-8,  and  the  Department  has  revoked  or  suspended  the  operating 
privileges  of  such  person  "in  like  manner"  as  it  could  have  suspended  or 
revoked  if  such  person  did  have  a  license,  the  filing  of  proof  of  financial 
responsibility  applies  in  the  discretion  of  the  Department  in  the  same 
manner  as  if  a  license  had  been  suspended  or  revoked. 

3  February  1958 

Motor  Vehicles;  Financial  Responsibility  Acts;  Federal  Employees 

The  Motor  Vehicle  Financial  Responsibility  Act  of  1953  does  not  apply  to 
employees  of  the  Federal  government  while  operating  vehicles  in  the 
service  of  the  United  States  Government  in  the  course  of  their  employment. 

30  June  1958 

Motor  Vehicles;  Financial  Responsibility  Acts;  Liability  Policy 
Not  in  Effect;  Imprisonment 

There  is  no  provision  in  the  Motor  Vehicle  Safety  and  Financial  Respon- 
sibility Act  of  1953  nor  in  The  Vehicle  Financial  Responsibility  Act  of 
1957  requiring  imprisonment  of  an  owner  or  operator  of  an  automobile 
involved  in  an  accident  in  North  Carolina  where  a  liability  insurance  policy 
covering  the  operation  of  said  vehicle  was  not  in  effect  at  the  time  of  the 
accident. 

7  February  1958 

Motor  Vehicles;  Financial  Responsibility  Acts;  Method  of 
Showing  Financial  Responsibility 

Neither  the  1953  Financial  Responsibility  Act  nor  the  1957  Vehicle 
Financial  Responsibility  Act  provides  any  particular  form  for  showing 
proof  of  financial  responsibility.  However,  if  a  single  form  is  adopted, 
insurance  companies  must  be  notified  of  their  duty  to  notify  the  Depart- 
ment of  Motor  Vehicles  of  cancellation  or  termination  in  accord  with  the 
different  provisions  of  the  2  Acts.  The  responsibility  of  the  Commissioner 
under  G.  S.  20-279.28  relating  to  proof  of  financial  responsibility  on  all 
motor  vehicles  owned  by  a  person  affected  by  that  Act  is  satisfied  by  the 
enactment  of  the  1957  Act. 

29  October  1956 

Motor  Vehicles;  Financial  Responsibility  Acts;  Operation 
After  Revocation  or  Suspension;  Period  of  Suspension 

An  individual  who  was  involved  in  an  automobile  accident  had  his  driver's 
license  suspended  under  the  Financial  Responsibility  Act  for  failure  to  file 
proof  of  financial  responsibility.  More  than  one  year  elapsed,  during  which 
time  the  individual  in  question  took  no  action  under  the  Financial  Respon- 
sibility Act,  and  the  individual  in  question  was  charged  with  operating  a 
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motor  vehicle  while  his  license  was  suspended.  Under  these  facts,  the 
individual  was  properly  charged  with  operating  a  motor  vehicle  while  his 
license  was  suspended.  An  order  of  suspension  issued  under  G.  S.  20-279.5 
is  for  an  indefinite  period,  and  the  suspension  is  not  automatically  ended 
one  year  after  the  date  of  the  suspension.  Under  G.  S.  20-279.7(2),  if  one 
year  has  elapsed  following  the  date  of  the  suspension,  and  evidence  satis- 
factory to  the  Commissioner  has  been  filed  with  him  to  the  effect  that 
during  that  period  no  action  for  damages  arising  out  of  the  automobile 
accident  has  been  instituted,  then  the  previous  suspension  of  the  driver's 
license  will  be  terminated.  Unless  the  required  evidence  is  filed  with  the 
Commissioner  after  the  one  year  has  run,  the  license  continues  to  be  sus- 
pended. 

15  January  1958 

Motor  Vehicles;  Financial  Responsibility  Acts; 
Rural  Electrification  Authority 

Electric  membership  corporations  and  telephone  membership  corporations 
are  exempt  from  the  provisions  of  the  Vehicle  Financial  Responsibility  Act 
of  1957. 

11  January  1957 

Motor  Vehicles;  Financial  Responsibility  Acts;  Security  Deposits; 
Payment  of  Judgment 

Under  the  Financial  Responsibility  Act,  when  the  Department  of  Motor 
Vehicles  makes  payment  from  a  security  deposit  to  satisfy  a  judgment, 
such  payment  should  include  the  amount  of  the  costs  recovered  in  the 
judgment,  to  the  extent  that  the  security  deposit  is  sufficient  to  cover 
the  costs. 

2  July  1956 

Motor  Vehicles;  Financial  Responsibility  Acts;  Unsatisfied 
Judgment  ;  Rule  of  Idem  Sonans 

The  Department  of  Motor  Vehicles  receives  a  certified  copy  of  an  unsatis- 
fied judgment  against  an  individual  whose  correct  first  name  was  not  used 
in  the  court  proceeding  nor  appears  on  the  certified  copy  of  the  unsatisfied 
judgment.  Under  the  rule  of  "idem  sonans,"  the  Department  has  the  legal 
authority  to  order  suspension  of  the  driver's  license  of  the  individual 
concerned,  under  G.  S.  20-234,  if  the  Department  concludes  as  a  matter  of 
fact  that  the  individual  whose  driver's  license  is  suspended  is  the  individual 
against  whom  the  judgment  was  obtained  and  whose  name  is  simply  incor- 
rectly set  out  in  the  judgment. 
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15  November  1956 

Motor  Vehicles ;  Financial  Responsibility  Acts;  Unsatisfied 
Judgments;  Suspension  of  License;  Procedure 

The  Department  of  Motor  Vehicles  is  not  authorized  to  suspend  a  driver's 
license  by  reason  of  an  unsatisfied  judgment  unless  the  Department  has 
received  a  certified  copy  of  the  judgment.  A  mere  abstract  of  a  judgment 
signed  by  a  clerk  or  assistant  clerk  of  the  court  in  which  the  judgment  was 
rendered,  which  is  not  under  seal  of  the  court  and  does  not  contain  any 
"certifying  statement"  nor  any  information  indicating  this  was  a  judgment 
arising  out  of  the  ownership  or  operation  of  an  automobile,  is  not  sufficient 
under  our  statute  to  authorize  the  Department  to  suspend  for  an  unsatisfied 
judgment. 

11  October  1957 

Motor  Vehicles;  Municipal  Regulations;  Speed  Limits 

G.  S.  20-141  (f)  authorizes  a  municipality  to  make  a  determination  based 
upon  an  engineering  and  traffic  investigation  and  to  declare  a  reasonable 
and  safe  speed  limit  for  sections  of  the  State  Highway  System  of  highways 
within  the  municipality  which  are  in  the  vicinity  of  schools  or  recreational 
areas. 

4  December  1956 

Motor  Vehicles  ;  Report  of  Accident  ;  Striking  Dog 

A  dog  is  "property"  within  the  meaning  of  G.  S.  20-166 (b),  and  a  driver 
of  a  vehicle  which  strikes  a  dog,  resulting  in  damage  to  the  dog,  is  required 
to  comply  with  the  accident  reporting  requirements  of  G.  S.  20-166 (b). 

23  October  1956 

Motor  Vehicles;  Report  of  Conviction;  Authority  of  Courts  and 
Dept.  of  Motor  Vehicles 

Every  court,  including  a  juvenile  court,  is  required  under  G.  S.  20-24  (b) 
to  forward  a  report  of  convictions  in  that  court  for  violation  of  the  motor 
vehicle  laws.  A  juvenile  court  does  not  have  authority  to  order  the  Depart- 
ment of  Motor  Vehicles  to  refrain  from  issuing  a  driver's  license  to  juvenile 
offender  for  a  specified  period  of  time.  Authority  to  issue  drivers'  licenses 
is  vested  solely  in  the  Department  of  Motor  Vehicles.  On  the  other  hand, 
a  court  has  the  power  to  suspend  a  sentence  upon  condition  that  the  in- 
dividual not  operate  a  motor  vehicle  on  the  highways  of  the  State  for  a 
given  period  of  time. 

2  July  1956 

Motor  Vehicles  ;  Rules  of  the  Road  ;  Applicability  to  Farm  Tractor 

A  farm  tractor  constitutes  a  motor  vehicle  for  purposes  of  the  rules  of 
the  road  provisions  of  the  motor  vehicle  laws. 
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23  May  1958 

Motor  Vehicles  ;  Rules  of  the  Road  ;  Applicability  to 
Highways  Under  Construction 

The  rules  of  the  road  regulating  operation  of  motor  vehicles  on  the 
highways  apply  to  a  highway  being  newly  constructed  or  a  highway  being 
reconstructed  whenever  the  road  is  open  to  public  travel,  and  no  formal 
acceptance  of  the  construction  work  or  other  action  is  required  by  the 
State  or  any  political  subdivision  before  the  road  becomes  a  "highway" 
within  the  meaning  of  the  term  as  defined  in  G.  S.  20-38 (cc). 

19  November  1957 

Motor  Vehicles;  Rules  of  the  Road;  Driving  Too  Slowly 

Under  G.  S.  20-141  (h),  providing  that  no  person  shall  operate  a  motor 
vehicle  at  such  a  slow  speed  as  to  impede  the  normal  and  reasonable 
movement  of  traffic,  what  speed  is  such  a  slow  speed  is  a  question  of  fact 
under  the  existing  circumstances. 

6  September  1956 

Motor  Vehicles;  Rules  of  the  Road;  Entering  Dominant 
Highway  Stop  Sign 

In  my  opinion,  a  motor  vehicle  operator  traveling  on  a  servient  highway 
must  stop  for  a  stop  sign  erected  at  the  intersection  with  a  dominant 
highway.  Such  an  operator  must  stop  whether  or  not  motor  vehicles  are 
approaching  the  intersection  on  the  dominant  highway. 

31  July  1956 

Motor  Vehicles;  Rules  of  Road;  Operation  of  Motor  Vehicle  in 
Municipal  Park  Area 

The  parking  area  of  a  municipally-owned  park  comes  within  the  definition 
of  "highway"  and,  therefore,  a  person  operating  a  motor  vehicle  at  such 
place  while  under  the  influence  of  intoxicating  liquor  violates  G.  S.  20-138 
which  makes  it  a  misdemeanor  to  operate  a  motor  vehicle  on  a  highway 
"while  under  the  influence." 

19  June  1957 

Motor  Vehicles  ;  Rules  of  Road  ;  Overtaking  and  Passing 

In  passing  a  vehicle  proceeding  in  the  same  direction  on  a  two-lane  or 
four-lane  highway  not  within  a  business  or  residential  district,  the  driver 
of  the  overtaking  vehicle  is  required  to  give  the  audible  warning  prescribed 
by  the  provisions  of  G.  S.  20-149  (b). 
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3  February  1958 

Motor  Vehicles  ;  Rules  of  the  Road  ;  Speeding 

It  is  but  a  single  offense  of  speeding  in  excess  of  55  m.p.h.  And  if  a  jury 
returned  a  verdict  finding  that  the  defendant  is  guilty  of  speeding  a  par- 
ticular speed  which  is  in  excess  of  the  maximum  limit,  the  only  effect  is  to 
authorize  the  Department  of  Motor  Vehicles  to  take  appropriate  action 
under  Article  2  of  Chapter  20  of  the  General  Statutes. 

5  April  1957 

Motor  Vehicles;  Rules  of  the  Road;  Speed  Limits; 
Private  Schools  and  Colleges  ;  Campus  Area 

The  statute  regulating  the  speed  of  motor  vehicles  on  the  public  high- 
ways of  the  State  is  not  applicable  to  the  regulation  of  speed  of  a  motor 
vehicle  on  a  private  driveway  of  a  college  campus. 

7  November  1957 

Motor  Vehicles;  Rules  of  the  Road;  Speed  Limits; 
School  Activity  Bus 

School  band  busses  used  for  transportation  of  students  to  or  from  places 
for  participation  in  events  other  than  regular  classroom  work  are  subject 
to  the  45  mile  per  hour  speed  limit  prescribed  by  G.  S.  20-218  for  school 
activity  busses. 

2  August  1956 

Motor  Vehicles;  Rules  of  the  Road;  Speed  Limits;  School  Busses; 
Private  Schools  and  Colleges 

Section  20-218  of  the  General  Statutes  requiring  school  bus  drivers'  cer- 
tification by  the  Department  of  Motor  Vehicles  does  not  apply  to  school 
busses  owned  and  operated  by  a  private  school  or  college.  The  language  of 
the  statute  contemplates  only  those  busses  which  are  owned  and  operated 
by  the  State  of  North  Carolina  or  by  its  political  subdivisions.  It  also 
follows  that  the  speed  limit  of  35  miles  per  hour  set  out  in  G.  S.  20-218  is 
not  applicable  to  school  busses  owned  and  operated  by  a  private  school,  but 
the  speed  limits  contained  in  G.  S.  20-141  govern. 

19  July  1957 

Motor  Vehicles;  Rules  of  Road;  Starting,  Stopping  and  Turning 

In  my  opinion  the  driver  of  a  motor  vehicle  commits  a  criminal  offense 
if  he  fails  to  comply  with  the  requirement  of  G.  S.  20-154 (a)  to  see  that 
his  movement  can  be  made  in  safety  before  starting,  stopping,  or  turning 
from  a  direct  line. 
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3  September  1957 

Motor  Vehicles;  Rules  of  the  Road;  Stop  Lights 

The  provisions  of  G.  S.  20-158 (c),  which  relate  to  stop  lights  erected 
outside  the  corporate  limits  of  municipalities,  are  not  applicable  to  stop 
lights  within  municipalities. 

23  August  1956 

Motor  Vehicles  ;  Rules  of  the  Road  ;  Trailers 

A  person  operating  a  farm  tractor  on  a  public  highway,  to  which  are 
attached  two  farm  trailers,  would  be  in  violation  of  G.  S.  20-123 (a),  which 
provides  that  a  motor  vehicle  shall  not  be  driven  on  a  highway  with  more 
than  one  trailer  attached. 

26  June  1957 

Motor  Vehicles;  Soldiers  and  Sailors  Relief  Act; 
Local  Vehicle  Tax;  Exemptions 

The  provisions  of  the  Soldiers  and  Sailors  Civil  Relief  Act  would  exempt 
from  local  taxation  vehicles  owned  by  nonresident  military  personnel  where 
the  license  or  tax  fees  due  in  the  state  in  which  such  person  is  a  resident 
have  been  paid  on  such  motor  vehicle. 

27  August  1956 

Motor  Vehicles ;  Title  and  Registration;  Common  Carriers; 
Change  From  Contract  Carrier  to  Common  Carrier 

When  a  motor  vehicle  carrier  changes  from  a  contract  carrier  to  a 
common  carrier,  the  statutes  do  not  authorize  a  cash  refund  of  contract 
carrier  license  taxes  previously  paid,  although  the  Department  may  credit 
the  unused  proportion  of  contract  carrier  license  fees  against  the  cost 
of  common  carrier  licenses. 

18  April  1957 

Motor  Vehicles;  Title  and  Registration;  Common  Carriers; 
Gross  Receipt;  Exemptions  of  Payment  by  United  States 

Payments  received  by  a  carrier  for  transportation  services  rendered  to 
the  United  States  by  virtue  of  a  contract  to  which  both  the  carrier  and 
the  United  States  are  parties  are  exempt  from  inclusion  as  gross  receipts 
under  G.  S.  20-89  although  such  payments  may  be  remitted  to  the  carrier 
through  a  third  party  to  such  contract  and  not  directly  by  the  United  States. 

9  April  1958 

Motor  Vehicles;  Title  and  Registration;  Common  Carriers; 
Registration  Plates;  Refund 

G.  S.  20-64  (c)  provides  that  motor  vehicle  registration  plates  issued 
for  common  carriers  of  property  and  franchise  bus  vehicles  may  not  be 
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transferred  and  assigned  from  one  owner  to  another  but  shall  be  retained 
by  the  owner  to  whom  originally  issued.  The  section  also  provides  that  the 
owner  of  common  carrier  of  property  or  franchise  bus  plates  who  sells 
out  ".  .  .  his  entire  fleet  and  rights  to  another  who  licenses  all  the  vehicles 
in  North  Carolina  in  his  name  for  the  same  license  year  ..."  may  secure 
a  refund  for  the  unexpired  portion  of  such  plates.  A  carrier  who  sells  all 
of  its  entire  fleet  and  rights  to  two  separate  corporations,  which  license 
all  of  the  vehicles  in  North  Carolina  in  their  respective  names  for  the 
same  license  year,  may  secure  a  refund  for  the  unexpired  portion  of  such 
plates  under  the  above  statute. 

3  October  1957 

Motor  Vehicles;  Title  and  Registration;  Exemptions;  Private  Hauler 

To  be  entitled  to  be  licensed  as  a  private  hauler  under  the  exemption  to 
being  licensed  as  a  contract  carrier  provided  in  G.  S.  20-38  (r)  (1)  (G)  the 
motor  vehicle  for  which  application  is  being  made  must  meet  each  and 
every  requirement  of  the  exemption. 

29  May  1958 

Motor  Vehicles;  Title  and  Registration;  Farm  Vehicles 

Farm  wagons  being  used  with  a  properly  licensed  pickup  truck  are  sub- 
ject to  North  Carolina  motor  vehicles  licensing  laws  except  when  used  (1) 
only  for  the  purpose  of  crossing  a  highway  from  one  property  to  another, 
or   (2)   when  being  used  in  transporting  unginned  cotton. 

15  January  1957 

Motor  Vehicles  ;  Title  and  Registration  ;  For  Hire  Vehicles  ; 
Parent  and  Subsidiary  Corporations 

Vehicles  owned  by  a  parent  corporation  and  used  to  haul  the  goods  of  a 
subsidiary  corporation  for  compensation  must  be  licensed  at  the  for  hire 
rate. 

22  March  1957 

Motor  Vehicles  ;  Title  and  Registration  ;  Nonresident 
Military  Personnel 

If  a  member  of  the  armed  forces  of  the  United  States,  who  is  not  a  resi- 
dent of  North  Carolina,  is  transferred  to  a  base  in  this  State  and  brings 
with  him  a  motor  vehicle  properly  registered  and  licensed  in  the  state  of 
his  legal  residence,  such  person  would  not  be  required  to  register  such 
vehicle  in  North  Carolina.  If  such  vehicle  is  registered  in  a  state  other 
than  the  state  of  legal  residence  of  such  member  of  the  armed  forces,  it  is 
not  properly  registered  for  operation  in  North  Carolina. 
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23  June  1958 

Motor  Vehicles  ;  Title  and  Registration  ;  Nonresident 
Military  Personnel 

An  automobile  which  is  properly  registered  in  Rhode  Island  and  owned 
by  a  naval  officer  who  is  domiciled  in  Rhode  Island  may  be  left  with  a 
North  Carolina  resident  while  the  naval  officer  is  overseas,  and  such  motor 
vehicle  may  be  lawfully  operated  over  the  highways  of  North  Carolina 
while  Rhode  Island  license  plates  are  displayed  thereon. 

15  January  1957 

Motor  Vehicles  ;  Title  and  Registration  ;  Resident  Operating 
Foreign  Vehicle  in  this  State 

A  North  Carolina  resident  operates  into  North  Carolina  motor  vehicles 
based  in  Virginia  and  licensed  in  Virginia.  The  vehicles  must  be  licensed 
in  North  Carolina  in  order  to  operate  in  this  State,  even  though  such 
operation  in  this  State  is  in  interstate  commerce. 

17  April  1958 

Motor  Vehicles  ;  Title  and  Registration  ;  Sale  by  Treasury 

Department  ;  Status  of  North  Carolina  Lien  ;  Issuance  of 

Certificate 

Where  a  North  Carolina  certificate  of  title,  having  an  unsatisfied  lien 
on  the  face  thereof,  is  outstanding,  and  the  motor  vehicle  for  which  the 
certificate  of  title  was  issued  is  confiscated  and  sold  in  another  state  by 
the  United  States  Treasury  Department  to  an  automobile  dealer  who  sells 
same  to  a  resident  of  North  Carolina,  the  Department  of  Motor  Vehicles, 
upon  application  of  the  North  Carolina  resident,  should  issue  a  certificate 
of  title  and  registration  plates  if  the  Department  is  satisfied  that  the 
applicant  is  the  true  owner  of  the  vehicle. 

4  September  1956 

Motor  Vehicles;  Title  and  Registration;  Special  Mobile  Equipment 

A  crane  built  on  and  permanently  fastened  to  a  truck  is  special  mobile 
equipment  and  is  required  to  have  a  motor  vehicle  license  tag  under  the 
provisions  of  G.   S.  20-87 (j). 

30  May  1958 

Motor  Vehicles;  Title  and  Registration  Special  Mobile  Equipment; 
Reduced  License  Rate 

Vehicles  or  motor  vehicles  having  cranes,  mills,  or  other  similar  types  of 
machinery  permanently  attached  thereto  and  operated  on  the  highway  only 
for  the  purpose  of  getting  to  and  from  non-highway  job  and  not  for  the 
transportation  of  persons  or  property  may  qualify  under  the  North  Caro- 
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lina  Motor  Vehicle  Laws  as  "Special  Mobile  Equipment"  and  pay  the  lower 
license  tax  required  by  G.  S.  20-87 (j),  but  such  vehicles  must  be  used 
exclusively  as  special  mobile  machinery  and  for  no  other  purpose  in  order 
to  qualify  for  the  lower  license  rate. 


MUNICIPAL  CORPORATIONS 

7  January  1957 

Municipal  Corporations;  Counties;  Appropriations  for  Mental 
Health  Clinic 

Under  the  authority  of  G.  S.  130-306,  the  governing  bodies  of  cities  and 
counties  may  make  appropriations  to  the  health  departments  to  be  dis- 
bursed in  aiding  in  the  maintenance  of  mental  health  clinics  which  serve 
such  localities  even  though  such  clinics  are  not  owned  or  operated  by  the 
contributing  governmental  units. 

17  September  1957 

Municipal  Corporations;  Assessments;  Local  Improvements; 
Railroad  Property 

Property  of  a  railroad  company  from  which  there  have  been  removed 
railroad  tracks  and  other  facilities  is  subject  to  the  same  liability  for 
municipal  assessments  as  the  property  of  any  other  private  owner. 

23  May  1958 

Municipal  Corporations;  Assessment;  Water  and  Sewer  Improvements 

When  a  municipality  has  completed  a  water  and  sewer  improvements 
extension  project  and  made  an  assessment  as  to  the  part  of  the  project 
inside  the  corporate  limits,  the  municipality  does  not  have  authority  at 
some  later  date,  after  the  corporate  limits  are  extended  to  include  the 
property  abutting  on  the  portion  of  the  project  formerly  outside  the  city 
limits,  to  make  an  assessment  with  respect  to  the  abutting  property  newly 
brought  within  the  city  limits  insofar  as  the  old  completed  project  is 
concerned. 

17  June  1957 

Municipal  Corporations;  Auditors  and  Accountants;  Employment 

Contracts  entered  into  by  municipalities  with  an  outside  person  for  an 
audit  of  town's  books  must  be  submitted  to  the  Director  of  Local  Govern- 
ment for  approval. 

28  March  1957 

Municipal  Corporations;  Authority  to  Regulate  the 
Operation  of  Poolrooms 

A  municipality  may  license,  prohibit,  or  regulate  the  operation  of  pool- 
rooms within  its  corporate  limits. 
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25  January  1957 

Municipal  Corporations  ;  Authority  to  Sell  Part  of  a  Public 
Utility  System  ;  Procedure 

G.  S.  160-2(6)  provides  that  a  water  works  system  or  any  other  public 
utility  owned  by  a  municipality  can  be  sold  only  with  the  approval  of  a 
majority  of  the  qualified  voters  therein.  It  is  thought  that  the  statute  is 
equally  applicable  to  a  sale  of  a  part  of  a  water  line  owned  by  a  munici- 
pality. It  is  also  thought  that  the  fact  that  there  are  bonds  outstanding  for 
the  payment  of  the  water  works  system  will  have  no  effect  upon  the  right 
of  the  municipality  to  sell,  subject  to  a  referendum  vote,  a  part  of  the 
system  since  the  bonds  are  General  Obligation  Bonds  and  not  Revenue 
Bonds. 

G.    S.    160-397 

5  February  1958 

Municipal  Corporations  ;  Building  Code  ;  Adoption  Procedure  ; 
Amendments 

The  governing  authority  of  a  city  or  town  has  authority  to  adopt  by 
reference  the  State  Building  Code  promulgated  by  the  Building  Code 
Council.  The  adoption  of  such  a  building  code  by  the  governing  authority 
of  a  city  by  reference  through  a  proper  ordinance  should  be  approved  by 
the  Building  Code  Council,  and  any  amendments  to  same  should  be  approved 
by  the  Building  Code  Council.  The  governing  authority  of  a  city  may 
likewise,  and  in  the  same  manner,  adopt  amendments  to  the  Building  Code 
which  have  been  made  and  adopted  by  the  Building  Code  Council.  The 
governing  authority  of  a  city  has  authority  to  make  variations  which  in 
some  respects  differ  from  the  State  Building  Code,  providing  such  varia- 
tions are  approved  by  the  Building  Code  Council. 

24  April  1957 

Municipal  Corporations;  Building  Code;  Construction  of  Buildings 

A  city  has  authority  to  adopt  reasonable  building  regulations  relating 
to  the  construction  of  chimneys  and  flues. 

14  May  1958 

Municipal  Corporations  ;  Cemeteries  ;  Levy  of  tax  to  Maintain 

Various  statutes  authorize  municipalities  to  maintain  cemeteries.  The 
Supreme  Court  has  held  that  the  maintenance  of  a  cemetery  by  a  munici- 
pality is  a  "necessary  expense"  within  the  meaning  of  Article  VII,  Section 
7,  of  the  Constitution.  Therefore,  a  municipality  would  be  authorized  to 
levy  a  tax  to  support  a  cemetery  provided,  of  course,  the  total  levy  does 
not  exceed  that  authorized  for  municipalities  by  G.  S.  160-402. 
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12  December  1957 

Municipal  Corporations;  Charitable  Contributions 

A  municipal  board  of  water  and  light  commissioners  does  not  have 
authority  to  donate  funds  to  the  United  Community  Chest. 

4  February  1957 

Municipal  Corporations  ;  Constables  ;  Manner  op  Selection 

In  the  absence  of  local  legislation  providing  otherwise,  a  town  constable 
is  appointed  by  the  town  governing  body  pursuant  to  the  provisions  of 
Section  160-9  of  the  General  Statutes,  and  is  not  elected  by  a  vote  of  the 
people. 

3  April  1957 

Municipal  Corporations  ;  Contracting  Debt  ;  What  Constitutes 
Reduction  of  Indebtedness 

When  a  town  pays  off  certain  indebtedness  and  then  issues  other  bonds 
in  the  same  fiscal  year  in  the  same  amount  as  the  indebtedness  that  was 
paid  off,  there  is  no  reduction  of  indebtedness  within  the  meaning  of 
Article  V,  Section  4  of  the  Constitution  permitting  municipalities  to  con- 
tract debts  without  a  vote  of  the  people  in  an  amount  not  exceeding  two- 
thirds  of  the  amount  by  which  the  outstanding  indebtedness  has  been 
reduced  during  the  preceding  fiscal  year. 

26  July  1957 

Municipal  Corporations  ;  Counties  ;  Authority  to  Construct 
Building  for  Joint  Uses 

In  the  absence  of  legislative  authority,  a  county  and  a  city  may  not  enter 
into  an  agreement  to  construct  a  public  building  for  their  joint  use.  The 
only  exception  to  this  rule  is  that  a  county  and  a  city  may  enter  into  such 
an  agreement  for  a  period  not  to  exceed  two  years. 

5  March  1957 

Municipal  Corporations;  Donation  of  Real  Estate  to  YMCA;  Authority 

It  is  doubtful  that  the  General  Assembly  could  constitutionally  authorize 
the  City  of  High  Point  to  make  a  donation  of  municipal  property  to  the 
YMCA. 

12  March  1957 

Municipal  Corporations;  Dormant  Municipality;  Revtval 
by  Governing  Body 

A  dormant  municipality  may  be  revived  by  action  of  the  remaining 
members  of  the  governing  board. 
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25  April  1957 

Municipal  Corporations  ;  Elections  ;  Eesult  When  No  Candidate 
Files  for  Office 

Under  the  general  laws  relating  to  municipal  elections,  there  is  no 
authority  for  any  board  or  committee  to  appoint  any  candidate  when 
there  are  no  candidates  for  a  town  office. 

8  November  1957 

Municipal  Corporations  ;  Expenditures  ;  Purchase  of  Property  by 
Installment  Payments 

Cities  and  counties  may  not  purchase  real  or  personal  property  pursuant 
to  governmental  functions  requiring  that  the  purchase  price  be  paid  in 
installments  over  a  period  of  years. 

13  May  1957 

Municipal  Corporations;  Extension  of  Corporate  Limits; 
Annexation;  Areas  Having  Less  Than  25  Voters 

In  areas  having  less  than  25  eligible  voter  residents,  a  telephone  company 
owning  a  right  of  way  and  interstate  cables  over  property  proposed  to  be 
annexed  under  G.  S.  160-452  does  not  own  such  an  interest  in  the  property 
as  to  require  its  name  to  be  signed  to  the  petition. 

6  December  1957 

Municipal  Corporations;  Extension  of  Corporate  Limits; 
Annexation  ;  Beginning  of  Taxability  of  Property  Included 

If  the  date  of  annexation  to  a  municipality  falls  anytime  before  July  1st 
of  a  calendar  year,  the  municipal  ad  valorem  taxes  would  begin  for  the 
fiscal  year  which  begins  the  next  July  1st.  If  the  date  of  annexation  was  on 
or  after  July  1st,  taxes  would  be  postponed  until  the  end  of  that  fiscal  year. 

31  October  1956 

Municipal  Corporations  ;  Extension  of  Corporate  Limits  ;  Annexation  ; 
Eligibility  of  Citizen  In  New  Area  to  Hold  Office 

When  a  new  area  is  annexed  to  an  incorporated  city  or  town,  a  person 
residing  in  such  annexed  area  is  not  eligible  to  serve  as  an  alderman  until 
he  becomes  a  registered  voter  in  said  city  or  town. 

15  January  1957 

Municipal  Corporations;  Extension  of  Corporate  Limits;  Annexation; 
Privilege  License  Taxation 

Municipalities  may  not  retroactively  levy  privilege  license  taxes  and 
where  a  municipality  extends  its  corporate  limits  by  annexation,  it  may 
not  collect  privilege  license  taxes  from  businesses  within  the  newly  annexed 
territory  for  a  period  prior  to  the  annexation. 
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25  July  1956 

Municipal  Corporations;  Extension  of  Corporate  Limits;  Annexation; 
When  Election  Needed 

Construing  together  G.  S.  160-445,  and  G.  S.  160-452,  it  is  thought  that 
no  election  need  be  called  on  the  question  of  annexing  to  a  municipality  a 
territory  containing  fewer  than  25  legal  residents  eligible  to  register  and 
vote,  provided  the  owners  of  all  of  the  property  proposed  to  be  annexed 
sign  a  petition  requesting  the  governing  body  to  annex  the  territory  to  the 
municipality,  unless  a  petition  is  filed  by  at  least  15  per  cent  of  the  qualified 
voters  residing  within  the  municipality,  who  actively  participated  in  the 
last  gubernatorial  election.  In  that  case  the  election  would  be  held  only 
within  the  municipality  as  presently  constituted. 

7  November  1956 

Municipal  Corporations;  Extension  of  Corporate  Limits; 
Contiguous  Tracts  of  Land 

Land  separated  from  the  corporate  limits  of  a  city  by  a  right-of-way 
of  a  railroad  cannot  be  annexed  as  contiguous  land  without  the  inclusion 
of  the  property  covered  by  the  railroad  right-of-way. 

21  May  1958 

Municipal  Corporations;  Extension  of  Corporate  Limits;  Filing  of  Map 

Section  160-450  of  the  General  Statutes  requires,  when  the  city  limits 
are  extended  pursuant  to  Article  36  of  Chapter  160  of  the  General  Stat- 
utes, that  an  accurate  map  of  the  annexed  territory  be  filed  in  the  office 
of  the  Eegister  of  Deeds  and  in  the  office  of  the  Secretary  of  State.  An 
outline  map  will  serve  this  purpose  or  a  map  of  the  entire  city,  showing 
both  the  old  and  the  new  city  limits,  would  be  adequate  under  the  statute. 

23  May  1957 

Municipal  Corporations;  Fire  Hazards;  Demolition  of  Buildings; 

Procedure 

The  provisions  of  Article  15  of  Chapter  160  of  the  General  Statutes 
relating  to  the  demolition  of  unfit  dwellings  are  applicable  only  to  towns 
over  5,000  and  Article  11  of  Chapter  160  must  be  followed  as  to  towns 
over  1,000  and  less  than  5,000  population. 

14  January  1957 

Municipal  Corporations;  Insurance;  Liability;  Authority 
to  Purchase 

A  municipal  corporation  may  purchase  liability  insurance  in  a  mutual 
insurance  company  licensed  to  do  business  in  North  Carolina.  See  FULLER 
v.  LOCKHART,  209  N.  C.  61. 
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9  July  1957 

Municipal  Corporations  ;  Jail  Services 

Under  G.  S.  160-18.1,  municipal  police  officers  may  transport  and  place 
prisoners  in  another  municipal  jail  to  await  the  trial  of  their  cases. 

29  November  1956 

Municipal  Corporations  ;  Leasing  Property  Owned  by  Town  ; 
Necessity  For  Public  Sale 

In  view  of  the  provisions  of  Section  160-59  of  the  General  Statutes  a 
city  or  town,  in  leasing  real  property  owned  by  it,  but  not  needed  for  gov- 
ernmental purposes,  should  follow  the  same  procedure  as  in  the  case  of  sale 
of  land,  that  is,  advertising  and  holding  a  public  leasing. 

19  June  1958 

Municipal  Corporations;  License  Tax;  Motor  Vehicles;  Exemption 
of  College  Students  ;  Governmental  Agencies 

G.  S.  20-97  permits  a  municipality  to  levy  a  license  tax  of  not  more  than 
$1.00  per  year  on  motor  vehicles  licensed  by  the  State  of  North  Carolina 
and  resident  in  the  municipality,  but  such  municipality  may  not  impose 
the  license  tax  on  (1)  automobiles  of  college  students  who  reside  in  the 
municipality  temporarily  for  the  purpose  of  attending  college,  or  (2)  on 
motor  vehicles  owned  by  agencies  of  the  State  of  North  Carolina  or  any 
political  subdivision  thereof. 

19  November  1956 

Municipal  Corporations;  Libraries;  Status  of  Library; 
Failure  to  Approve  Tax  Levy 

A  library  established  by  a  town  pursuant  to  the  provisions  of  Article  8 
of  Chapter  160  of  the  General  Statutes  continues  to  be  a  governmental 
instrumentality,  and  subject  to  the  applicable  statutory  provisions,  irre- 
spective of  whether  the  town  establishing  the  library  does  or  does  not 
furnish  financial  support  thereto. 

24  February  1958 

Municipal  Corporations  ;  Libraries  ;  Support  of  Library 
Operated  by  Non-Profit  Corporation 

Under  the  provisions  of  Article  8  of  Chapter  160  of  the  General  Statutes 
a  town  could  use  nontax  funds  to  help  support  a  free  public  library  owned 
and  operated  by  a  nonprofit  corporation  and,  pursuant  to  approval  at  a 
special  election  as  therein  provided,  a  tax  could  be  levied  to  help  support 
such  library. 
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23  August  1956 

Municipal  Corporations;  Local  Improvements;  Statutes; 
Statutory  Construction 

When  each  of  two  statutes  relating  to  municipal  local  improvements 
provides  that  it  does  not  repeal  any  other  special,  local  or  general  law,  and 
that  the  procedure  set  forth  therein  is  in  addition  to  all  other  procedures, 
or  an  alternative  procedure,  then  in  such  case,  a  municipality  is  authorized 
to  follow  either  statute  it  chooses. 

19  October  1956 

Municipal  Corporations;  Motor  Vehicles;  Purchase  of  Vehicles 
in  Excess  of  $1,500;  Procedure 

A  two-ton  dump  truck  and  a  "leaf  loader"  are  motor  trucks,  and  motor 
trucks  are  exempt  from  the  provisions  of  G.  S.  14-249  requiring  the  ap- 
proval of  the  Governor  and  Council  of  State  when  a  governmental  unit 
purchases  a  motor  vehicle  at  a  price  in  excess  of  $1,500.00. 

16  October  1956 

Municipal  Corporations;  Mayor;  Vacancy  Caused  by  Death; 
Manner  of  Appointment 

In  the  City  of  Rocky  Mount  the  Mayor,  in  the  case  of  a  vacancy  caused 
by  death,  should  be  appointed  by  the  Board  of  Aldermen  and,  in  making 
such  appointment,  the  Board  is  not  limited  in  its  choice  to  a  member  of 
the  Board. 

30  September  1957 

Municipal  Corporations;  Ordinances;  Delegation  of  Authority; 
Duty  of  Governing  Body 

It  is  the  duty  and  responsibility  of  the  city  governing  body  to  enact 
ordinances  establishing  no  parking  zones,  speed  limit  zones,  and  other 
traffic  regulations  and  this  could  not  be  delegated  to  the  chief  of  police. 

17  September  1957 

Municipal  Corporations;  Ordinances;  Penalty  for  Violation 
of  Ordinances  ;  Proceeds  to  School  Fund 

There  is  a  distinction  between  civil  penalties  for  the  violation  of  city 
ordinances  which  might  be  sued  for  by  the  city  and  fines  assessed  in 
criminal  actions  for  violation  of  ordinances,  and,  therefore,  for  violation 
of  State  law,  such  fines  are  appropriated  by  Article  IX,  Section  5,  of  the 
Constitution,  to  the  county  school  fund.  This  distinction  is  clearly  pointed 
out  in  the  case  of  BOARD  OF  EDUCATION  v.  HENDERSON,  126  N.  C. 
689. 


110  BIENNIAL   REPORT    OF   THE    ATTORNEY    GENERAL  [VOL. 

15  August  1957 

Municipal  Corporations  ;  Ordinances  ;  Validity  of  Curfew  Ordinance 

A  municipality  has  no  authority  to  enact  curfew  ordinances  which  would 
prevent  children  from  being  on  the  streets  at  night  unless  accompanied  by 
their  parent  or  some  adult  person. 

6  November  1957 

Municipal  Corporations;  Parking;  Off-Street  Facilities;  Funds 
Which  May  Be  Used 

Since  the  providing  of  off-street  parking  facilities  is  a  proprietary 
function,  a  city  may  purchase  a  lot  to  be  used  for  off-street  parking  and 
pledge  future  income  from  the  lot  so  as  to  pay  the  purchase  price  over 
a  period  of  years.  Since  revenue  collected  from  on-street  meters  is  in  the 
nature  of  a  tax,  such  funds  may  not  be  pledged  for  the  payment  of  a  debt 
over  a  period  of  years. 

25  April  1957 

Municipal  Corporations;  Parking;  Off-Street  Parking  Lot; 
Charge  by  City 

Under  the  provisions  of  subsection  31  of  G.  S.  160-200  a  city  or  town 
is  authorized  to  operate  off-street  parking  lots  and  to  make  a  charge  for 
the  use  of  such  parking  lots. 

14  September  1956 

Municipal  Corporations  ;  Parking  Meters  ;  Multiple  Coin  Operation 

Under  the  decisions  of  our  State  Supreme  Court,  it  is  not  unlawful  for 
a  municipality  to  use  multiple-coin  parking  meters.  However,  our  Court 
has  held  that  an  individual  cannot  be  criminally  prosecuted  for  parking 
overtime  in  a  space  unless  he  exceeds  the  total  maximum  time  which  the 
ordinance  sets  for  that  parking  space. 

26  June  1958 

Municipal  Corporations;  Police;  Territorial  Jurisdiction 

G.  S.  160-203  extends  the  police  power  of  a  municipality  to  a  distance 
of  one  mile  in  all  directions  outside  the  city  limits  for  the  purpose  of 
enforcing  ordinances,  rules,  and  regulations  of  the  municipality  enacted 
for  the  purpose  of  protecting  the  property  of  the  city. 

15  January  1957 

Municipal  Corporations;  Privilege  License  Taxes; 
Out-of-Town   Businesses 

Municipalities  may  subject  to  privilege  license  taxes  businesses  located 
outside  of  the  corporate  limits  which  carry  on  their  businesses  or  trades  or 
occupations  within  the  corporate  limits. 
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14  January  1958 

Municipal  Corporations;  Prisoners;  Liability  for  Cost  of  Maintaining 

A  city  has  authority  by  taxation  to  raise  money  necessary  to  operate 
a  municipal  jail.  See  STORM  v.  WRIGHTSVILLE  BEACH,  189  N.  C 
679,  and  HENDERSON  v.  WILMINGTON,  191  N.  C.  269.  There  is  no 
liability  on  the  part  of  a  municipality  to  provide  room  and  board  and 
other  costs  in  connection  with  the  upkeep  of  prisoners.  BOARD  OF  EDU- 
CATION v.  HENDERSON,  126  N.  C.  689. 

31  October  1957 

Municipal  Corporations;  Public  Contracts;  Competitive  Bids; 
Lease  Contracts 

Any  agreement  which  would  eventually  transfer  title  of  a  fire  truck 
from  the  selling  firm  to  a  municipality  would  constitute  a  purchase.  If  the 
total  consideration  was  more  than  $1,000  and  if  there  was  no  special 
emergency  involving  the  health  and  safety  of  the  people  or  their  property, 
then  it  would  be  necessary  to  comply  with  G.  S.  143-129  which  requires 
public  bidding  and  sets  forth  the  procedure  for  the  letting  of  public  con- 
tracts. 

10  December  1957 

Municipal  Corporations;  Public  Contracts;  Construction  of  Public 
Building;  Items  Requiring  Separate  Contract 

Municipalities  awarding  contracts  for  buildings  to  house  municipal  sew- 
age treatment  works  must  comply  with  the  provisions  of  G.  S.  160-280  as 
to  separate  contracts  for:  (1)  Heating  and  ventilating  and  accessories; 
(2)  Plumbing  and  gas  fitting  and  accessories;  (3)  Electrical  installations, 
(4)  Air  conditioning  for  the  purpose  of  comfort  cooling  by  the  lowering  of 
temperature  and  accessories. 

2  January  1958 

Municipal  Corporations;  Public  Contracts;  Necessity  for 
Separate  Contracts 

Although  G.  S.  160-280  is  applicable  to  contracts  awarded  by  municipali- 
ties for  the  construction  of  buildings  to  house  sewage  treatment  plants,  the 
word  "buildings"  does  not  include  such  units  as  clarifiers,  screening  de- 
vices, trickling  filters,  etc. 

The  $10,000  cost  figure  in  G.  S.  160-280  does  not  include  the  costs  of 
units  outside  the  plant  proper. 

As  to  small  sewage  treatment  works  which  do  not  have  a  central  control 
building  housing  offices,  laboratories,  etc.,  the  statute  covers  whatever 
buildings  there  are,  if  they  exceed  a  cost  of  $10,000  and  will  incorporate 
the  items  which  must  be  separately  contracted. 
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12.  September  1957 

Municipal  Corporations  ;  Public  Purpose  ;  Donation  to  American 

Legion 

A  municipality  does  not  have  authority  to  make  a  donation  towards  the 
cost  of  the  construction  of  an  American  Legion  Post  because  such  donation 
would  not  be  for  a  public  purpose  within  the  meaning  of  the  law. 

16  December  1957 

Municipal  Corporations  ;  Public  Purpose  ;  Levy  of  Taxes  to  Attract 
Industry  ;  Vote  of  People 

Under  the  provisions  of  Chapter  158  of  the  General  Statutes,  in  order 
to  levy  taxes  to  attract  industry,  such  levy  must,  in  the  case  of  a  county, 
be  approved  by  a  vote  of  the  people. 

28  February  1958 

Municipal  Corporations;  Public  Utility  Rate  Case; 
Municipal  Intervention 

Under  the  provisions  of  G.  S.  62-64,  a  municipal  corporation  may  either 
institute  or  intervene  in  a  rate  case  before  the  North  Carolina  Utilities 
Commission.  When  the  city  becomes  a  party  to  such  a  proceeding,  it  may, 
of  course,  employ  counsel  to  represent  it  and  expert  witnesses  to  appear 
in  its  behalf. 

11  June  1957 

Municipal  Corporations  ;  Recreation  ;  Use  of  Tax  Funds  ; 
Unauthorized  Without  Election 

Expenditure  of  tax  funds  for  a  municipal  recreation  system  is  not  a 
necessary  expense  within  the  meaning  of  Article  VII,  Section  7  of  the 
Constitution  and  taxes  may  not  be  levied  therefor  without  approval  by  a 
vote  of  the  people  as  provided  in  Article  12  of  Chapter  160  of  the  General 
StaUites. 

19  June  1958 

Municipal  Corporations;  Sale  and  Exchange  of  Property; 
Lack  of  Authority 

It  is  thought  that  a  municipality  has  no  authority  to  exchange  real 
property  with  an  individual  for  other  property.  G.  S.  115-126(4)  expressly 
authorizes  exchange  of  property  by  city  and  county  Boards  of  Education; 
but  municipalities  are  required  to  sell  surplus  real  property  at  public 
auction. 
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18  November  1957 

Municipal  Corporations;  Sanitary  District;  Extension  of 
Corporate  Limits  to  Include 

Although  G.  S.  130-33  prohibits  a  sanitary  district  from  including  a 
portion  of  a  municipal  corporation  except  at  the  request  of  the  governing 
body  of  the  municipal  corporation,  I  do  not  find  any  provision  in  Article 
36  of  Chapter  160  of  the  General  Statutes,  relating  to  the  extension  of 
corporate  limits,  which  would  prohibit  a  municipality  from  extending  its 
corporate  limits  to  include  a  part  of  a  sanitary  district. 

21  May  1958 

Municipal  Corporations;  Streets;  Effect  of  Nonuse;  Effect 
of  Withdrawal  of  Dedication 

As  against  municipal  corporations  the  presumption  of  abandonment  of 
roads  or  streets  by  nonuser  and  nonacceptance  for  the  statutory  period  of 
years  does  not  bar  the  acceptance  by  the  municipality  of  offer  of  dedication 
of  streets  and  alleys,  especially  in  the  absence  of  the  recordation  of  the 
declaration  of  withdrawal.  See  G.  S.  136-96.  Municipal  corporation  may 
ordinarily  place  streets  or  sidewalks  anywhere  upon  dedicated  and  accepted 
street  property  and  by  thus  exercising  a  portion  of  its  easement,  does  not 
necessarily  curtail  its  right  to  later  subject  additional  portions  of  the 
easement  property  to  right  of  way  purposes. 

17  October  1957 

Municipal  Corporations;  Streets;  Paving  Assessments;  Liability 

of  County 

A  cemetery  owned  by  a  county  is  subject  to  assessment  by  the  city 
when  the  city  has  paved  a  road  adjoining  the  cemetery  and  has  placed 
curbing  and  guttering  along  the  property.  See  RALEIGH  CEMETERY 
ASSOCIATION  v.  CITY  OF  RALEIGH,  235  N.  C  509. 

17  June  1958 

Municipal  Corporations;  Streets;  Regulation  of  Billboards  &  Signs 

Municipalities  under  G.  S.  160-200,  subdivision  9,  may  regulate  erection 
of  billboards  and  such  a  town  ordinance  may  refer  to  distance  between 
such  structures  and  streets  within  the  town  especially  for  the  purpose  of 
improving  visibility  and  safety  for  vehicular  traffic  within  town  limits. 

15  May  1958 

Municipal  Corporations;  Streets;  Speed  Bumpers  in  Roadway 

The  construction  of  speed  bumpers  within  the  roadway  of  a  street  if 
constructed  so  as  to  constitute  a  hazard  or  dangerous  condition  could  create 
a  condition  for  which  a  town  would  be  held  liable  for  injuries  proximately 
caused  by  such  speed  bumpers. 
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16  August  1956 

Municipal  Corporations  ;  Subdivision  Regulations  as  to 
Streets  and  Sewers 

The  authority  granted  municipalities  by  G.  S.  160-226.3  to  adopt  regu- 
lations concerning  subdivisions  within  one  mile  of  the  corporate  limits 
does  not  authorize  municipalities  to  require  that  streets  be  graded,  paved, 
have  storm  sewers,  curbs  and  gutters,  sidewalks,  and  water  and  sewer 
lines,  but  if  water  and  sewer  lines  are  to  be  laid  in  a  subdivision,  the  mu- 
nicipality could  require  that  the  water  and  sewer  lines  be  approved  or 
conformed  to  municipal  specifications. 

14  August  1956 

Municipal  Corporations;  Traffic  Bureau;  Authority  to  Establish 

It  is  lawful  for  a  municipality  to  set  up  a  traffic  bureau  empowered  to 
receive  certain  civil  penalties  voluntarily  paid  for  traffic  violations. 

1  May  1957 

Municipal  Corporations;  Use  of  Municipal  Property  for  Private 

Purpose 

A  town  does  not  have  authority  to  permit  the  free  use  of  town  property 
for  private  purposes  and  no  express  authority  exists  to  permit  such  use 
even  for  compensation. 

1  August  1957 

Municipal  Corporations  ;  Utilities  ;  Discontinuance  of  Sewerage 
Service;  Consent  of  Utilities  Commission 

General  Statutes  62-30(5)  gives  to  the  North  Carolina  Utilities  Com- 
mission the  right  to  supervise  and  regulate  sewerage  systems.  It  is  neces- 
sary to  secure  the  consent  of  the  North  Carolina  Utilities  Commission 
before  discontinuing  service  to  customers. 

26  February  1958 

Municipal  Corporations;  Utilities;  Extension  of  Corporate  Limits; 
Duty  to  Furnish  Utilities 

When  a  municipal  corporation  extends  its  corporate  limits  to  include 
additional  territory,  no  statute  requires  that  municipal  services  such  as 
lights  and  running  water  be  extended  to  the  new  area  within  any  special 
time  limit. 

8  January  1957 

Municipal  Corporations ;  Utilities;  Financing  Improvements 

A  municipality  may  use  funds  derived  from  the  operation  of  one  utility 
to  improve  or  enlarge  another  utility  so  long  as  the  funds  have  not  been 
pledged  to  the  payment  of  bonds  or  appropriated  for  some  other  purpose. 
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26  April  1957 

Municipal  Corporations  ;  Utilities  ;  Operation  Locally 

The  Town  of  Manteo  may  operate  its  own  electric  utility  system.  There 
is  no  law  requiring  Virginia  Electric  and  Power  Company  to  furnish  said 
electricity  to  the  Town  for  resale  to  consumers  within  the  corporate  limits. 

18  July  1956 

Municipal  Corporations;  Vacancy  in  Office  of  Commissioner; 
How  Filled 

Under  the  provisions  of  G.  S.  160-8,  vacancies  in  the  office  of  town  com- 
missioners are  filled  by  action  of  the  remaining  commissioners.  This  means 
that  the  remaining  commissioners  shall  appoint  some  person  to  fill  the 
vacancy  until  the  next  election. 

22  August  1956 

Municipal  Corporations  ;  Water  Systems  ;  Authority  to  Require 
Use  of  City  Water 

A  municipality  which  does  not  operate  a  sewerage  system  has  no  author- 
ity to  require  users  of  water  within  the  town  to  use  exclusively  the  water 
furnished  by  the  municipal  water  system. 

3  December  1957 

Municipal  Corporations;  Water  Works  and  Sewerage;  Assessments; 
Lots  Not  Abutting  on  Lateral  Main 

When  a  water  and  sewer  system  is  extended  to  a  certain  point  reaching 
only  to  the  corner  of  the  last  lot  in  a  subdivision  so  that  no  part  of  the 
last  lot  abuts  directly  on  any  lateral  main  of  the  sewer  system,  there  is 
no  statutory  basis  for  making  an  assessment  against  the  owner  of  such 
property  under  the  provisions  of  Section  160-241  of  the  General  Statutes. 
If  lateral  mains  are  laid  both  in  front  and  on  the  side  of  a  corner  lot, 
then  both  the  footage  on  the  front  and  on  the  side  would  be  counted  in 
computing  the  assessment  against  such  corner  lot. 

10  July  1957 

Municipal  Corporations;  Water  and  Sewerage;  Authority  to  Extend 
Beyond  Corporate  Limits 

Under  G.  S.  160-255,  as  amended  at  the  1957  legislative  session,  a  mu- 
nicipality has  statutory  authority  to  extend  water  and  sewer  service 
beyond  the  corporate  limits. 

4  March  1958 

Municipal  Corporations  ;  Water  and  Sewerage  ;  Differing  Assessments 

The  extension  of  water  and  sewerage  lines  into  different  sections  of  town 
constitutes  different  extension  projects.  Therefore,  a  city  may,  under  G.  S. 
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160-241,  require  a  citizen  in  one  part  of  town  to  pay  as  much  as  five  or  six 
dollars  a  front  foot  more  than  the  citizen  of  another  part  of  town  for  the 
laying  of  pipes  for  water  and  sewerage  to  his  property  on  a  cost  basis. 

20  Septemper  1956 

Municipal  Corporations;  Water  and  Sewerage  Service;  Nonpayment  of 
Charge;  Discontinuance 

In  the  absence  of  specific  statutory  authorization,  a  city  would  not  have 
the  authority  to  discontinue  water  service  merely  because  the  charge  for 
making  original  water  and  sewer  connection  has  not  been  paid. 

2  January  1957 

Municipal  Corporations  ;  Water  and  Sewage  System  ;  Purchase 
of  Out  of  Town  System 

Although  a  town  has  broad  powers  with  respect  to  extending  its  water 
and  sewage  services  beyond  the  city  limits  under  the  appropriate  circum- 
stances, there  is  no  authority  for  a  town  to  purchase  a  water  and  sewage 
system  outside  the  city  limits,  not  connected  with  the  city  water  and  sewage 
system,  for  the  purpose  of  serving  nonresidents  exclusively. 


MUNICIPAL  OFFICERS 

7  December  1956 

Municipal  Officers  ;  Residence  Requirements  ;  Chief  of  Police 

In  the  absence  of  special  local  legislation,  a  city  chief  of  police  would  be 
required  to  be  a  resident  of  the  city  in  which  he  serves  inasmuch  as  the 
position  of  chief  of  police  is  a  public  office. 

5  February  1958 

Municipal  Officers  ;  Residence  Requirements  ;  Director  of  Recreation 

The  director  of  a  municipal  recreation  department  is  not  considered  a 
public  officer  and  is  not  required  to  be  a  resident  of  the  municipality  in 
which  he  serves  in  such  capacity.  This  is  a  position  of  employment  rather 
than  a  public  office. 

23  January  1957 

Municipal  Officers  ;  Residence  Requirements  ;  Policemen 

Under  the  provisions  of  the  State  Constitution,  a  public  officer,  which 
would  include  a  policeman,  must  reside  within  the  territorial  limits  of  the 
jurisdiction  with  respect  to  which  he  serves,  and  a  constitutional  amend- 
ment would  be  necessary  in  order  to  change  this. 
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6  November  1956 

Municipal  Officers  ;  Residence  Requirements  ;  Public 
Officers  Generally 

A  public  officer  must  be  a  resident  of  the  governmental  unit  in  which 
he  holds  public  office. 

5  July  1956 

Municipal  Officers;  Solicitor;  City  Attorney ;  Building  Inspector 

Ordinarily  a  solicitor  of  the  Recorder's  Court  should  be  a  resident  of  the 
jurisdictions  which  he  serves.  A  building  inspector  or  a  city  attorney  would 
not  be  required  to  be  a  resident  of  the  municipality  which  he  serves. 


OPTICIANS 

2  October  1956 

Opticians  ;  Practice  by  Corporations 

A  corporation  which  employs  a  duly  licensed  dispensing  optician  and 
which  conducts  an  optical  business  which  is  in  charge  of  and  supervised 
by  such  licensed  optician  would  qualify  as  "a  registered  optical  establish- 
ment or  office"  as  referred  to  in  G.  S.  90-252. 


OSTEOPATHY 

1  October  1956 

Osteopathy;  Authority  to  Dispense  or  Administer  Drugs 

Neither  osteopaths,  chiropractors  nor  naturopaths  are  authorized  to 
administer  drugs  of  any  description. 

22  August  1956 

Osteopathy;  License  to  Practice;  Professional  Definition 

In  North  Carolina  an  osteopath  is  licensed  only  to  practice  osteopathy, 
which  is  defined  by  statute  "to  be  the  science  of  healing  without  the  use  of 
drugs,  as  taught  by  the  various  colleges  of  osteopathy  recognized  by  the 
North  Carolina  Osteopathic  Society,  Incorporated." 


PAROLES 

19  July  1956 

Paroles;  Federal  Conviction  and  Imprisonment;  Revocation  of  Parole 

When  a  North  Carolina  parolee  is  sentenced  by  a  Federal  Court  in  an- 
other state  to  imprisonment  and  the  North  Carolina  authorities  revoke  his 
parole,  such  person  may  be  required  to  complete  his  North  Carolina  sen- 
tence upon  release  from  Federal  Prison. 


118  BIENNIAL   REPORT   OF  THE   ATTORNEY   GENERAL  [VOL. 

PARTNERSHIPS 

7  March  1958 

Partnerships  ;  Interest  of  Deceased  Partner  in  Partnership  Realty 

Under  the  Uniform  Partnership  Act  the  interest  of  a  deceased  partner 
in  partnership  realty  is  considered  personalty  for  all  purposes. 

PATERNITY 

24  August  1956 

Paternity;  Issue  Raised  in  Non-Support  Case 

The  issue  of  paternity  can  be  raised  by  the  husband  who  is  the  defendant 
in  a  non-support  case  where  the  child  in  question  was  born  five  months 
after  the  marriage,  although  the  law  presumes  the  legitimacy  of  a  child 
born  in  lawful  wedlock.  The  issue  of  paternity  can  be  raised  by  the  husband 
only  if  he  presents  clear  and  convincing  evidence  that  during  the  period 
when  the  child  was  conceived  the  husband  was  incapable  of  fathering 
children,  or  during  the  period  that  the  child  was  conceived  the  husband 
did  not  have  access  to  the  mother  of  the  child. 

PAWNBROKERS 

28  December  1956 

Pawnbrokers  ;  Operation  Outside  Corporate  Limits  ;  Legality 

Under  the  general  laws  of  the  State,  as  set  out  in  Chapter  91  of  the 
General  Statutes,  a  pawn  shop  may  not  be  operated  in  this  State  except 
within  the  corporate  limits  of  an  incorporated  city  or  town. 

PERJURY 

29  October  1956 

Perjury;  Elements;  False  Statements  Under  Oath. 

When  a  person  willfully  testifies  falsely  to  a  material  fact  at  a  criminal 
trial,  such  action  constitutes  perjury. 

PERMANENT  FIXTURES 

10  December  1957 

Permanent  Fixtures;  Owner  of  Fee;  Right  to  Sever  and  Remove 

Permanent  fixtures  may  be  removed  from  the  land  upon  which  located 
when  said  fixtures  are  owned  by  the  owner  of  the  fee  to  such  land. 
BRANCH  v.  MORRISON,  51  N.  C.  16;  HAYWOOD  v.  BRIGGS,  227  N.  C. 
108;  INGOLD  v.  ASSURANCE  COMPANY,  230  N.  C.  142. 
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PEST  CONTROL 

23  October  1957 

Pest  Control  ;  Building  Contractor  ;  Qualification  for  Pest  Control 

It  is  the  opinion  of  this  office  that  a  general  contractor,  although  tech- 
nically owning  a  building  which  he  is  building  under  contract  until  it  is 
completed  and  turned  over  to  the  owner,  does  not  qualify  under  G.  S. 
106-65.25  to  make  application  of  chemicals  for  termite  protection. 

15  April  1958 

Pest  Control  ;  Continuance  of  Work  After  Revocation  of  License 

When  an  individual  whose  license  to  do  work  under  the  Structural  Pest 
Control  Act  of  North  Carolina  of  1955  has  expired  or  been  revoked,  he 
may  continue  to  do  structural  pest  control  work  to  the  extent  required  to 
fulfill  guarantees  given  as  to  work  done  while  the  individual  was  properly 
licensed. 

12  October  1956 

Pest  Control;  Contractor;  Non-Resident  Contractor;  Licenses 

A  termite  control  contractor  from  outside  North  Carolina  cannot  be 
required  to  secure  a  license  from  the  North  Carolina  Structural  Pest  Con- 
trol Commission  when  the  only  work  done  by  him  is  performed  on  a  mili- 
tary reservation  over  which  area  the  Federal  Government  has  exclusive 
jurisdiction. 

PHYSICIANS 

29  October  1956 

Physicians  and  Surgeons;  Naturopaths;  Unauthorized 
Practice  of  Medicine 

North  Carolina  statutes  do  not  provide  for  the  licensing  of  naturopaths, 
and  a  so  called  naturopathic  physician  would  have  no  more  right  to  violate 
the  statutes  relating  to  the  unauthorized  practice  of  medicine  than  any 
other  unlicensed  person. 


PLUMBING  AND  HEATING  CONTRACTORS 

7  December  1956 

Plumbing  and  Heating  Contractors;  Individual  Proprietorship; 

Necessity  for  License 

Under  the  wording  of  G.  S.  87-26,  only  a  corporation  or  partnership, 
and  not  an  individual  proprietor,  may  engage  in  heating  and  plumbing 
contracting  without  a  license  on  the  condition  that  someone  connected  with 
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the  business  have  a  license,   execute  the   contracts,   and   exercise  general 
supervision  over  the  work  done  thereunder. 

8  January  1958 

Plumbing  and  Heating  Contractors  ;  Licensing  Regulations 

A  person  may  not  engage  in  the  plumbing  business  as  a  plumbing  con- 
tractor in  a  city  or  town  having  a  population  of  more  than  3,500  unless 
he  is  licensed  under  the  state  law  relating  to  plumbing  and  heating  con- 
tractors. Therefore,  a  person  who  is  not  licensed  under  the  state-wide  law 
relating  to  plumbing  and  heating  contractors  is  not  authorized  to  do  the 
plumbing  work  or  make  water  connections  necessary  to  the  installation  of 
gas-fired  water  heaters. 


POSTMORTEM  EXAMINATIONS 

2  January  1958 

Postmortem  Examination 

Where  a  person  is  injured  in  County  A,  is  taken  to  a  hospital  in  County 
B  and  dies  in  County  B,  the  words  "county  in  which  the  body  of  the 
deceased  is  found",  as  used  in  G.  S.  130-299,  mean  County  B. 

POWELL  BILL  FUNDS 

2  July  1956 

Powell  Bill  Funds  ;  Drainage  Project  ;  Necessity  in 
Maintaining  Streets 

Powell  Bill  funds  may  not  be  used  for  the  main  purpose  of  drainage  in 
a  municipality.  Powell  Bill  funds  may  be  used  for  drainage  when  such 
drainage  is  a  necessary  appurtenance  to  the  upkeep  and  maintenance  of 
the  streets  in  a  municipality. 

14  May  1958 

Powell  Bill  Funds;  Expenditure  for  Street  Maintenance  and 
Road-Building  Equipment 

Powell  Bill  Funds  may  be  used  for  purchasing  street  maintenance  and 
construction  equipment. 

8  January  1957 
Powell  Bill  Funds;  Off-Street  Parking  Areas;  Traffic  Signals 

Powell  Act  Funds  may  not  be  used  for  the  purpose  of  improving  "off- 
street"  municipal  parking  areas. 

Powell  Act  Funds  may  be  used  for  the  purchase  of  necessary  traffic 
signal  lights  to  be  set  up  on  municipal  streets. 
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"     7  November  1956 

Powell  Bill  Funds;  Opening  op  New  Street;  Expenditure 
for   Condemnation 

It  is  lawful  to  use  Powell  Bill  funds  to  pay  the  damages  awarded 
through  condemnation  proceedings  in  acquiring  the  right  of  way  to  open 
a  new  street  in  a  town  inasmuch  as  the  Powell  Bill  expressly  authorizes 
the  expenditure  of  funds  for  "constructing"  a  street,  and  acquisition  of 
a  right  of  way  is  essential  in  constructing  a  new  street. 

8  February  1957 

Powell  Bill  Funds;  School  Parking  Lot;  Paving  Not  Authorized 

Powell  Act  Funds  may  not  be  used  by  municipalities  to  pave  a  parking 
lot  on  school  grounds. 

2  May  1957 

Powell  Bill  Funds;  State-Maintained  Roads  in  Corporate  Limits 

A  municipality  does  not  have  authority  to  expend  Powell  Act  Funds  on 
a  state-maintained  road  even  though  such  state-maintained  road  lies  within 
the  corporate  limits  of  the  town. 

10  December  1956 

Powell  Bill  Funds  ;  Street  Sweeper 

Powell  Bill  funds  may  be  used  by  a  city  to  purchase  a  sweeper  to  be 
used  on  the  city  streets. 

7  May  1958 

Powell  Bill  Funds;  Street  Within  Cemetery  Outside  Municipal  Limits 

As  provided  in  G.  S.  136-41.3.,  Powell  Bill  funds  must  be  used  only  for 
street  work  on  streets  within  the  corporate  limits  and  there  is  no  au- 
thorization for  expenditure  of  these  funds  for  the  improvement  of  streets 
within  a  cemetery  lying  outside  the  corporate  limits. 

20  September  1957 

Powell  Bill  Funds  ;  Widening  of  Streets  ;  Limitations 

Assuming  a  street  in  question  is  not  a  part  of  the  State  Highway  system. 
a  town  would  be  authorized  to  use  Powell  Act  Funds  to  widen  the  street 
on  the  dedicated  portion  of  the  street,  not  including  any  sidewalk. 

17  January  1957 

Powell  Bill  Funds  ;  Widening  of  Streets  ;  Use  of  Fund  to 
Acquire  Necessary  Property 

Powell  Act  Funds  may  properly  be  expended  to  acquire  property  neces- 
sary in  order  to  widen  a  street. 
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PRISON  DEPARTMENT 

19  February  1958 

Prison  Department;  Use  of  Prison  Labor;  Sale  of  Timber 

The  State  Prison  Department  may,  under  G.  S.  14-346,  use  convict  labor 
to  cut  timber  on  lands  leased  from  the  Wildlife  Resources  Commission  and 
sell  this  timber  in  the  open  market. 

PROBATE  AND  REGISTRATION 

13    March    1958 

Probate  and  Registration;   Chattel   Mortgages;    Subscribing 

Witnesses 

G.  S.  47-12  authorizes  the  probate  of  instruments  required  or  permitted 
by  law  to  be  recorded,  when  the  execution  of  the  same  has  been  witnessed 
by  a  subscribing  witness,  by  a  statement  under  oath  of  such  subscribing 
witness  that  the  maker  either  signed  the  instrument  in  his  presence  or 
acknowledged  to  him  the  execution  thereof.  G.  S.  47-43.2  sets  out  the  form 
of  certificate  to  be  used  in  such  cases.  G.  S.  47-2  provides  that  chattel 
mortgages  may  be  recorded. 

12  May  1958 

Probate  and  Registration;  Indexing  and  Cross-Indexing 

If  the  index  and  cross-index  of  an  instrument  contain  matter  sufficient 
to  put  a  careful  and  prudent  examiner  upon  inquiry,  the  record  constitutes 
notice  as  to  all  matters  which  would  have  been  discovered  by  a  reasonable 
inquiry  if  upon  such  inquiry  the  instrument  would  have  been  found. 


PUBLIC  CONTRACTS 

21  April  1958 

Public  Contracts;  Contracts  for  Construction  and  Equipment; 
Separate  Letting 

Ordinarily  contracts  for  building  construction  and  contracts  for  the 
purchase  of  apparatus  and  equipment  by  a  county  hospital  must  be  let 
separately.  Whether  or  not  certain  equipment  is  so  integrated  with  con- 
struction and  building  problems  as  to  permit  the  inclusion  of  equipment 
in  a  construction  contract  is  a  question  of  fact  which  must  be  determined 
in  each  individual  case  on  the  basis  of  the  circumstances  of  that  particular 
case. 
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5  December  1956 

Public  Contracts;  Municipal  Building  Requirements;  State  Buildings 

Municipal  building  code  ordinances  do  not  apply  to  buildings  constructed 
by  the  State  of  North  Carolina  or  any  of  its  agencies  or  institutions,  and 
no  inspection  fees  may  be  charged  therefor  by  municipalities.  See  G.  S. 
143-135.1. 

13  June  1957 

Public  Contracts  ;  Rejection  of  Low  Bid  ;  Specifications 

Deviation  from  specifications  as  to  essential  or  material  factors  would 
constitute  grounds  for  rejecting  the  lowest  bid  under  the  competitive 
bidding  law.  Whether  such  material  deviations  exist  is  a  matter  of  fact 
to  be  determined  by  the  appropriate  administrative  authorities. 


PUBLIC  OFFICERS 

17  August  1956 

Public  Officers;  Clerk  of  Superior  Court;  Assistant  Clerk; 
Juvenile  Judge 

Where  a  Clerk  of  Superior  Court  is  serving  ex  officio  as  Judge  of  the 
Juvenile  Court  in  his  county,  his  Assistant  Clerk,  duly  appointed  to  that 
position,  may  act  as  Judge  of  the  Juvenile  Court  in  his  stead. 

13  January  1958 

Public  Officers  ;  Clerk  of  Superior  Court  ;  Cost  of  Court  ; 
Divorce  Registration 

Under  the  provisions  of  Chapter  983  of  the  Session  Laws  of  1957,  pro- 
viding for  central  registration  of  divorces,  an  additional  costs  item  in  the 
amount  of  $1.00  must  be  assessed  and  collected  with  respect  to  each  judg- 
ment of  divorce  granted  on  or  after  January  1,  1958. 

5  July  1957 

Public  Officers;  Clerk  of  Superior  Court;  Deputy  Clerk; 
Age  Requirement 

The  position  of  deputy  clerk  of  the  superior  court  is  a  public  office  and 
a  person  under  twenty-one  years  of  age  is  not  eligible  to  hold  such  office 
because  he  is  not  eligible  to  vote. 

30  October  1957 

Public  Officers  ;  Clerk  of  Superior  Court  ;  Deputy  Clerk  ; 
Probate  Judge 

Since  the  deputy  clerk  may  not  act  in  judicial  matters,  he  may  not  act 
either  in  the  clerk's  name  or  in  his  own  name  as  judge  of  probate. 
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22  November  1957 

Public  Officers  ;  Clerk  of  Superior  Court  ;  Deputy  Clerk  ; 
Probate  Powers 

Under  the  provisions  of  G.  S.  47-14  it  is  thought  that  a  deputy  clerk  of 
a  superior  court  has  the  authority  to  probate  an  instrument  and  order 
the  same  recorded,  acting  in  his  own  name  and  not  in  the  name  of  the  clerk. 

8  November  1957 

Public  Officers;  Clerk  of  Superior  Court;  Docketing  Judgements ; 
Judgement  of  Justice  of  Peace 

Transcripts  of  judgments  from  courts  of  justices  of  the  peace  presented 
to  the  Clerk  of  the  Superior  Court  for  docketing,  which  are  more  than 
one  year  old,  should  not  be  docketed,  and  the  Clerk  of  the  Superior  Court 
would  have  a  right  to  refuse  to  docket  such  transcripts.  The  only  remedy 
available  is  for  the  holder  of  the  judgment  to  bring  an  action  on  the  judg- 
ment before  a  justice  of  the  peace. 

19  November  1957 

Public  Officers;  Clerk  of  Superior  Court;  Driver's  License; 
Lack  of  Authority 

A  Clerk  of  Superior  Court  has  no  authority  to  hear  petitions  for  review 
under  G.  S.  20-25. 

21  November  1957 

Public  Officers;  Clerk  of  Court;  Estates  of  Incompetents 

Since  there  are  no  provisions  in  Chapter  35  of  the  General  Statutes 
providing  therefor,  it  is  doubtful  that  Clerks  of  Superior  Court  have 
authority  to  appoint  a  successor  to  a  deceased  trustee  who  was  appointed 
under  G.  S.  35-2.  There  is  also  some  doubt  as  to  the  authority  for  the 
appointment  of  more  than  one  trustee  initially. 

1  May  1958 

Public  Officers;  Clerk  of  Superior  Court;  Executor's  Bond; 
Sale  of  Real  Property 

If  a  will  provides  as  to  the  executor  that  "he  is  to  serve  as  such  without 
bond,"  the  requirements  of  G.  S.  1-339.10  (c)  are  met,  so  that  it  is  dis- 
cretionary with  the  clerk  or  judge  to  require  bond  when  the  executor  sells 
real  property. 

27  November  1957 

Public  Officers  ;  Clerk  of  Superior  Court  ;  Executors  and 
Administrators;  Authority  to  Require  Final  Accounting 

G.  S.  28-121  provides  that  an  executor  or  administrator  may  be  required 
to  file  his  final  account  for  settlement  in  the  Office  of  the  Clerk  of  the 
Superior  Court  by  a  citation  directed  to  him  at  any  time  after  two  years 
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from  his  qualification  at  the  insistence  of  any  person  interested  in  the 
estate.  However,  G.  S.  28-118  provides  that  the  Clerk  of  his  own  motion 
may  order  an  executor  or  administrator  to  file  an  inventory  and  annual 
accounts  and  upon  failure  of  the  executor  or  administrator  to  comply,  the 
Clerk  may  punish  for  contempt  or  may  remove  the  executor  or  administrator 
from  office. 

2  August  1956 

Public  Officers;  Clerk  of  Superior  Court;  Insane  Persons; 
Jurisdiction 

The  Clerk  of  the  superior  court  of  the  county  in  which  an  asserted 
mentally  disordered  person  resides,  or  happens  to  be,  has  and  should  take 
jurisdiction  of  a  proceeding  for  admission  for  observation  to  a  State 
Hospital,  as  prescribed  by  G.  S.  122-42. 

25  February  1958 

Public  Officers;  Clerk  of  Superior  Court;  Juvenile  Judge; 
Compensation 

The  Board  of  County  Commissioners  of  Halifax  County,  by  virtue  of 
the  local  act,  would  not  be  authorized  to  fix  the  compensation  of  the  Clerk 
of  the  Superior  Court  for  performing  the  duties  of  Judge  of  the  Juvenile 
Court  in  an  amount  in  excess  of  $600.00  per  year. 

14  August  1957 

Public  Officers  ;  Clerks  of  Superior  Court  ;  Process  Tax  ;  Retaxing 

Where  a  plaintiff  has  been  required  to  pay  a  $2.00  process  tax  upon 
instituting  suit  in  Superior  Court  and  the  plaintiff  finally  prevails  in  the 
action,  the  $2.00  shall  be  retaxed  against  the  defendant  plus  an  additional 
5  percent  court  costs  which  the  Clerk  may  retain  for  his  own  use. 

4  September  1957 

Public  Officers;  Clerks  of  Superior  Court;  Required  Records;  Expense 

It  is  the  duty  of  the  clerk  of  the  superior  court  to  maintain  all  of  the 
books  required  by  G.  S.  2-42.  When  a  clerk  takes  office  and  finds  that  some 
of  such  books  were  not  kept  by  his  predecessor,  he  must  begin  to  keep  such 
records  from  the  time  he  took  office.  The  expense  of  setting  up  these 
records  may  be  paid  by  the  county  and  recovered  from  the  clerk  who  failed 
to  keep  such  records  by  a  suit  on  such  defaulting  clerk's  official  bond. 

29  January  1958 

Public  Officers;  Clerk  of  the  Superior  Court;  Vacancies; 
Term  of  Office 

A  clerk  of  the  superior  court  elected  to  fill  a  vacancy  serves  for  only 
the  remainder  of  the  unexpired  term  of  the  clerk  originally  elected. 
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31  December  1957 

Public  Officers  ;  Clerks  of  Superior  Court  ;  Vital  Statistics  ; 

Divorces 

Under  the  provisions  of  Chapter  983  of  the  Session  Laws  of  1957,  the 
first  divorce  statistics  required  to  be  filed  with  the  State  Office  of  Vital 
Statistics  are  those  relating  to  January  1958.  Such  general  report  is  re- 
quired to  be  filed  not  later  than  February  15,   1958. 

21  March  1958 

Public  Officers;  Clerk  of  Superior  Court;  Workweek; 
Authority  of  County  Commissioners 

In  the  absence  of  local  legislation  authorizing  the  same,  the  last  proviso 
of  G.  S.  2-24  does  not  authorize  a  board  of  county  commissioners  to  put 
the  office  of  the  clerk  of  the  superior  court  on  a  five-day  workweek  basis. 

10  September  1956 

Public  Officers  ;  Constables  ;  Failure  to  Elect  ;  Appointment  by 
County  Commissioners 

Under  the  provisions  of  Section  151-6  of  the  General  Statutes,  the  Board 
of  County  Commissioners  is  authorized  to  appoint  a  Constable  for  a  town- 
ship where  the  people  fail  to  fill  the  office  at  an  election. 

10  January  1957 

Public  Officers  ;  Constables  ;  Failure  to  Qualify  ;  Vacancy  of  Office 

If  a  township  constable  fails  to  appear  before  a  board  of  county  com- 
missioners at  its  meeting  on  the  first  Monday  in  December  following  his 
election,  and  file  his  bond,  the  board  has  authority  to  declare  the  office 
vacant,  and  appoint  some  person  to  fill  the  vacancy. 

30  November  1956 

Public  Officers;  Constables;  Fees 

Section  151-4  of  the  General  Statutes  provides  that  constables  shall 
receive  the  same  fees  as  sheriffs. 

2  July  1956 

Public  Officers  ;  Constables  ;  Governing  Body  of  City  ; 
Additional  Appointments 

There  is  no  general  statutory  authority  authorizing  city  governing 
bodies  to  appoint  additional  township  constables. 

23  December  1957 

Public  Officers;  Constables;  Residence  Requirements 

A  constable  must  be  a  resident  of  the  political  subdivision  in  which  he 
intends  to  serve  in  order  to  be  eligible  for  the  office  of  constable. 
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20  June  1958 

Public  Officers;  Constables;  Right  to  Engage  in  Private  Business 

There  is  no  law  which  prohibits  a  constable  from  engaging  in  private 
business. 

24  January  1958 

Public  Officers;  Constables;  Service  of  Process; 
County-Wide  Jurisdiction 

A  township  constable  has  county-wide  jurisdiction  for  the  service  of  civil 
and  criminal  process.  STATE  v.  CORPENING,  207  N.  C.  805. 

29  March  1957 
Public  Officers  ;  Contracting  for  Own  Benefit 

G.  S.  14-234  prohibits  a  public  officer  from  contracting  for  his  own  benefit. 

If  a  person  is  elected  to  the  office  of  mayor  of  a  town,  he  would  have 
to  relinquish  any  insurance  business  which  he  might  have  theretofore  had 
with  the  town. 

24  June  1958 

Public  Officers;  Coroner;  Authority  to  Appoint  Deputy 

The  office  of  coroner  is  a  common  law  office  and  in  common  law  a  coroner 
could  not  appoint  a  deputy  coroner;  there  is  no  authority  under  our  statutes 
for  the  appointment  of  a  deputy  coroner,  and,  therefore,  such  an  appoint- 
ment under  our  law  cannot  be  made. 

20  September  1957 

Public  Officers  ;  Coroners  ;  Warrants  ;  Form  to  be  Used 

Coroners  may  use  the  form  of  a  warrant  customarily  used  by  justices 
of  the  peace  or  by  recorders'  courts,  changes  to  be  made  thereon  so  as  to 
show  that  the  hearing  is  co  be  had  before  the  coroner. 

20  August  1956 

Public  Officers;  Justices  of  the  Peace;  Appointment  of  Police 
Desk  Sergeant;  Authority 

Article  XIV,  Sec.  7  of  the  Constitution,  relating  to  double  office  holding, 
does  not  prohibit  the  appointment  of  a  Police  Desk  Sergeant  as  a  Justice 
of  the  Peace,  but  it  is  suggested  that  perhaps  such  a  person,  so  appointed, 
should  restrict  his  activities  to  issuing  warrants,  and  setting  the  amounts 
of  and  accepting  bonds  and  not  attempt  to  exercise  other  powers  of  a 
Justice. 
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8  July  1957 

Public  Officers;  Justice  of  the  Peace;  Appointment  by  Superior 

Court  Judge 

Under  the  provisions  of  G.  S.  7-115  it  is  provided  that  the  resident  judge 
of  the  Superior  Court  may,  in  his  discretion,  appoint  one  or  more  "fit 
persons"  in  each  county  of  his  district  to  serve  as  justice  of  the  peace 
when  the  appointing  judge  "shall  find  to  his  satisfaction  that  there  is 
then  existing  a  need  for  such  additional  justice  or  justices  of  the  peace." 

5  May  1958 

Public  Officers  ;  Justices  of  the  Peace  ;  Bond  Required 

A  justice  of  the  peace  who  was  elected  and  took  his  oath  of  office  in  1956, 
but  who  failed  to  furnish  the  $1,000  bond  on  August  1,  1957,  in  compliance 
with  Chapter  1380,  P.  L.  1957,  would  be  authorized  to  furnish  such  bond 
now  and  continue  to  serve  and  perform  the  duties  of  his  office  for  the 
remainder  of  his  regular  term.  The  failure  to  furnish  the  bond  on  or  before 
August  1,  1957,  would  not  effect  a  forfeiture  of  his  office. 

1  February  1957 

Public  Officers;  Justices  of  the  Peace;  Change  of  Residence; 
Continuance  in  Office 

When  a  justice  of  the  peace  moves  his  residence  from  one  township  to 
another  in  the  same  county,  he  may  continue  to  act  as  a  justice  of  the 
peace  for  a  period  of  six  months.  If  he  does  not  return  to  his  original 
township  within  six  months,  he  then  forfeits  his  office. 

16  July  1957 

Public  Officers;  Justices  of  the  Peace;  Criminal  Jurisdiction; 
Cruelty  to  Animals 

A  justice  of  the  peace  does  not  have  final  jurisdiction  of  a  case  in  which 
the  defendant  is  charged  with  cruelty  to  animals  pursuant  to  G.  S.  14-360 
because  the  punishment  is  not  limited  to  a  fine  of  $50  or  imprisonment  for 
thirty  days. 

9  July  1956 

Public  Officers  ;  Justices  of  the  Peace  ;  Criminal  Jurisdiction  ; 
Ouster  of  in  Municipality 

Provisions  ousting  Justices  of  the  Peace  of  jurisdiction  to  try  criminal 
cases  arising  within  the  corporate  limits  of  a  city  or  town  and  placing 
such  jurisdiction  in  some  other  inferior  court  would  be  valid. 
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5  May  1958 

Public  Officers;  Justices  of  the  Peace;  Failure  to  Furnish 
Bond;  Effect 

A  justice  of  the  peace  who  was  elected  and  took  his  oath  of  office  in 
1956,  but  who  failed  to  furnish  the  $1,000  bond  on  August  1,  1957  in 
compliance  with  Chapter  1380,  S.  L.  1957,  would  be  authorized  to  furnish 
such  bond  now  and  continue  to  serve  and  perform  the  duties  of  his  office 
for  the  remainder  of  his  regular  term.  The  failure  to  furnish  the  bond 
on  or  before  August  1,  1957  would  not  effect  a  forfeiture  of  his  office. 

27  December  1956 
Public  Officers  ;  Justices  of  the  Peace  ;  Jurisdiction  ;  Exclusive 
Jurisdiction  of  City  Court 

Ordinarily  an  offense  is  within  the  jurisdiction  of  a  justice  of  the  peace 
when  the  punishment  may  not  exceed  a  fine  of  fifty  dollars  or  imprison- 
ment for  more  than  thirty  days.  However,  the  Supreme  Court  has  held 
in  STATE  v.  BASKERVILLE,  141  NC  811,  that  exclusive  jurisdiction 
over  such  offenses  occurring  within  the  corporate  limits  of  a  municipality 
may  be  granted  to  a  municipal  court.  On  the  other  hand,  even  though 
such  municipal  court  has  jurisdiction  over  territory  beyond  the  limits  of 
the  municipality,  such  exclusive  jurisdiction  may  not,  under  the  decision 
of  STATE  v.  DOSTER,  157  NC  634,  be  granted  with  respect  to  such  offenses 
occurring  outside  the  corporate  limits  of  the  municipality. 

20  March  1957 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Holding  Court 
Outside  of  Township 

A  justice  of  the  peace  may  not  be  compelled  to  try  a  cause  out  of  the 
township  for  which  he  was  elected  or  appointed. 

19  November  1956 

Public  Officers;  Justices  of  the  Peace;  Number  Per  Township; 
Write-in  Votes 

Under  the  provisions  of  Section  7-113  of  the  General  Statutes,  three 
justices  of  the  peace  are  to  be  elected  in  each  township,  biennially,  and 
an  additional  justice  of  the  peace  shall  be  elected  in  the  township  for 
every  1,000  inhabitants  in  each  incorporated  city  or  town  in  the  township. 
The  right  to  write-in  names  on  the  appropriate  ballot  applies  to  justices 
of  the  peace  in  the  same  manner  as  to  other  public  offices. 

5  November  1956 

Public  Officers  ;  Justices  of  the  Peace  ;  Process  ;  Issuance  to 
Another  County;  Defendant's  Residence 

No  process  may  be  issued  by  a  justice  of  the  peace  outside  his  own 
county,  unless  at  least  one  defendant  resides  in  the  county  where  action 
is  instituted. 
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3  December  1957 

Public  Officers;  Justices  of  the  Peace;  Use  of  Pre-Numbered  Warrants 

A  justice  of  the  peace  in  a  county  governed  by  Chapter  1109  of  the  1957 
Session  Laws  must  use  pre-numbered  warrants  and  warrants-issued  regist- 
ers in  situations  in  which  a  warrant  is  issued  by  the  justice  but  is  re- 
turnable before  a  county  recorder's  court. 

15  January  1957 

Public  Officers  ;  Justices  of  the  Peace  ;  Warrants  ;  Before 
Whom  Returnable 

A  justice  of  the  peace  who  issues  a  warrant  may  make  such  warrant 
returnable  before  any  other  magistrate  or  any  court  inferior  to  the  superior 
court  having  jurisdiction  within  the  same  county. 

20  August  1956 

Public  Officers;  Notaries  Public;  Exercise  of  Notarial  Power 
for  Employer-Corporation 

Under  the  provisions  of  Section  10-4  of  the  General  Statutes  a  notary 
public,  who  is  an  employee  of  a  corporation  may  exercise  his  notarial  powers 
with  respect  to  any  instrument  or  other  matter  to  which  such  corporation 
is  a  party  or  in  which  it  is  interested  unless  he  is  individually  a  party 
thereto. 

21  February  1958 

Public  Officers;  Notaries  Public;   Proper  Notarial  Signature  of 

Female  Notary 

When  a  woman  notary  public  marries,  she  should  in  notarizing  in- 
struments sign  her  maiden  name  and  also  sign  her  married  name  indicat- 
ing that  such  is  her  married  name.  So  long  as  she  holds  a  commission  under 
her  maiden  name,  it  is  entirely  proper  to  continue  to  use  a  seal  which 
contains  her  maiden  name. 

1  August  1957 

Public  Officers;  Register  of  Deeds;  Abandonment  or  Removal 
from  Office 

When  a  register  of  deeds  has  abandoned  his  office,  the  board  of  county 
commissioners  could  declare  the  office  vacant  and  appoint  a  successor  to 
fill  the  vacancy.  Should  the  register  of  deeds  who  has  been  removed  return 
and  demand  his  office,  he  could  be  indicted  under  G.  S.  161-27  and,  if 
convicted,  could  be  again  removed  from  office  in  a  criminal  proceedings. 
A  quo  warranto  proceedings  could  be  instituted  in  addition  to  the  remedy 
herein  set  out. 
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30  August  1957 

Public  Officers;  Register  of  Deeds;  Authority  to  Change 
Marriage  Record  to  Show  Correct  Names 

G.  S.  51-18.1  provides  that  when  it  shall  appear  to  the  register  of  deeds 
that  the  name  of  either  or  both  parties  to  a  marriage  is  incorrectly  stated, 
the  register  of  deeds  is  authorized  to  correct  the  record  to  show  the  true 
name  or  names  of  the  parties  upon  being  furnished  with  an  affidavit  signed 
by  one  or  both  of  the  applicants  for  the  marriage  license  accompanied  by 
affidavits  of  at  least  two  other  persons  who  know  the  name  or  names  of 
the  person  or  persons  seeking  such  correction. 

10  December  1956 

Public  Officers;  Register  of  Deeds;  Death  in  Office;  Appointee 
to  Serve  Unexpujed  Term 

It  is  thought  that  when  the  person  duly  elected  Register  of  Deeds  in  the 
November  General  Election  dies  before  the  date  fixed  by  law  for  his 
qualification  and  induction  into  office  on  the  first  Monday  in  December, 
there  is  such  a  vacancy  in  the  office  of  Register  of  Deeds  as  is  contemplated 
by  G.  S.  161-5  and  G.  S.  153-9(12);  and  that  the  person  so  appointed  is 
entitled  to  serve  for  the  full  four-year  term  and  not  simply  until  the  next 
General  Election. 

28  August  1957 

Public  Officers;  Register  of  Deeds;  Marriage  Licenses;  License 
Directed  to  Minister  in  Another  County 

Nothing  in  G.  S.  51-6,  as  amended,  should  be  taken  as  authorizing  a 
Register  of  Deeds  of  a  county  in  which  neither  party  resides  to  issue  a 
license  directed  to  a  minister  or  official  of  any  county  other  than  that  in 
which  the  Register  is  an  official. 

20  September  1957 

Public  Officers  ;  Register  of  Deeds  ;  Recording  of  Marriage 
Ceremonies  Performed  in  Foreign  Country 

There  is  no  authority  for  a  register  of  deeds  to  record  marriage  certifi- 
cates showing  marriage  ceremonies  performed  in  a  foreign  country. 

12  April  1957 

Public  Officers  ;  Register  of  Deeds  ;  Recording  Plats  ; 
Recordation  of  Copy 

In  G.  S.  47-30  relating  to  recordation  of  plats,  the  right  to  record  a 
correct  copy  instead  of  the  original  is  recognized. 
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30  December  1957 

Public  Officers;  Solicitors;  Recorder's  Court;  Qualification  for  Office 

A  statute  requiring  that  the  solicitor  of  a  county  recorder's  court  be  a 
licensed  attorney  at  law  is  unconstitutional.  STATE  v.  BATEMAN,  162 
N.  C.  588. 

3  December  1957 

Public  Officers  ;  Solicitors  ;  Recorder's  Court  ;  Residence  Requirement 

A  solicitor  of  a  district  recorder's  court  is  a  public  officer  and  should 
be  a  resident  of  the  territorial  district  which  the  recorder's  court  serves. 

26  September  1956 

Public  Officers  ;  Town  Alderman  ;  Contracting  for  Own  Benefit 

Section  14-234  of  the  General  Statutes  prohibits  a  town  alderman  from 
contracting  to  perform  work  for  the  town. 


PUBLIC  RECORDS 

18  February  1958 

Public  Records  ;  Health  Department  ;  Clinical  Records 

Clinical  records  of  individual  patients  treated  in  public  health  departments 
are  not  public  records  and,  therefore,  are  not  subject  to  public  inspection. 

5  March  1958 

Public  Records  ;  Health  Department  ;  Destruction  or  Disposition 

Documents,  papers,  letters,  etc.,  other  than  clinical  records  of  patients, 
accumulated  by  local  health  officers  and  health  departments  are  public 
records  within  the  meaning  of  Chapter  132  of  the  General  Statutes  of 
North  Carolina  and  they  should  not  be  destroyed  or  otherwise  disposed 
of  except  with  the  consent  of  the  State  Department  of  Archives  and 
History  as  provided  by  G.  S.  132-3. 

2  July  1957 

Public  Records;  Warrants  in  Criminal  Cases 

Warrants  issued  for  arrest  in  criminal  cases  would  constitute  public 
records  and  the  same  would  be  open  for  inspection  by  any  citizen  during 
reasonable  hours  and  at  reasonable  times. 
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PURCHASE  AND  CONTRACT 

6  August  1956 

Purchase  and  Contract;  Schools;  Purchase  of  School  Supplies 

Section  14-237  of  the  General  Statutes  making  it  a  misdemeanor  for  a 
school  board  to  make  a  purchase  of  school  supplies,  "in  which  any  member 
has  a  pecuniary  interest,"  does  not  apply  to  a  purchase  made  under  a 
contract  negotiated  by  the  State  Division  of  Purchase  and  Contract.  If  the 
Division  of  Purchase  and  Contract  makes  a  contract  for  purchase  of  school 
supplies  with  some  individual  who  is  a  member  of  a  school  board,  there 
is  not  that  conflict  of  interests,  contrary  to  public  policy,  which  is  con- 
templated in  G.  S.  14-237. 

14  June  1957 

Purchase  and  Contract;  Status  of  N.  C.  Crop  Improvement  Association 

The  North  Carolina  Crop  Improvement  Association,  Inc.  has  sufficient 
characteristics  of  a  State  agency  to  be  eligible  to  make  purchases  through 
the  Division  of  Purchase  and  Contract. 


PURE  FOOD  AND  DRUG  ACT 

1  October  1957 

Pure  Food  and  Drug  Act  ;  Misbranding  of  Milk  Products 

A  milk  container  containing  the  name  of  "Creamlane  Farms  Brands", 
which  is  used  by  super  market  distributors  in  distributing  their  milk  but 
also  which  plainly  shows  that  the  milk  is  processed  and  filled  by  a  dairy 
in  the  State  giving  its  name  and  address  and  which  label  correctly  shows 
the  type,  kind  and  grade  of  milk,  and  there  being  no  contention  that  the 
milk  in  the  container  is  a  substandard  product,  does  not  violate  any  of 
the  laws  and  regulations  of  the  State  dealing  with  the  misbranding  of 
food  and  dairy  products  because  of  alleged  false  labeling. 


PYROTECHNICS 

30  January  1958 

Pyrotechnics;  Firing  of  Controlled  Rocket  by  High  School  Students 

Controlled  rockets  constructed  by  high  school  students  which  are  fired 
by  the  use  of  combustible  fuel  mixture  are  considered  pyrotechnics  within 
the  meaning  of  G.  S.  14-414. 
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RAILROADS 

29  May  1957 

Railroads  ;  Application  of  Health  Laws  to  Intra-State  Railroads 

General  Statutes  62-74,  compelling  efficient  service,  extension  of  services 
and  facilities,  additions  and  improvements,  does  not  apply  to  railroads 
and  railways  operating  in  North  Carolina. 

REAL  PROPERTY 

5  August  1957 

Real  Property;  Conveyance  to  Alien  in  Foreign  Country 
Real  property  in  this   State  may  be  conveyed  to  a  foreigner  living  in 
a  foreign  country  pursuant  to  G.  S.  64-1. 

RESIDENCE 

5  June  1958 
Residence;  Definition 

Our  Supreme  Court  has  defined  the  term  "residence"  as  synonymous  with 
domicile,  which  denotes  a  permanent  dwelling  place  to  which  a  person, 
when  absent,  intends  to  return.  STATE  v.  GRIZZARD,  89  N.  C.  115; 
GOWER  v.  CARTER,  195  N.  C.  697;  OWENS  v.  CHAPLIN,  228  N.  C.  705. 

As  long  as  a  person  considers  that  he  is  only  temporarily  absent  from 
the  State  and  has  the  intention  to  return  here  sometime,  and  does  not 
consider  himself  a  citizen  of  the  place  in  which  he  is  temporarily  located, 
and  exercises  no  privileges  of  citizenship  in  that  place,  it  is  the  opinion 
of  this  office  that  he  is  still  a  resident  of  North  Carolina  even  though  he 
may  remain  outside  the  State  for  a  number  of  years. 


RETIREMENT 

13  August  1956 

Retirement;  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund;   County  Jailer;   Eligibility;   Social  Security  Coverage 

A  county  jailer,  who  has  taken  the  oath  of  a  deputy  sheriff,  is  eligible  for 
membership  in  the  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund 
and,  therefore,  is  not  eligible  for  social  security  coverage  until  social  se- 
curity coverage  is  approved  by  a  referendum,  which  referendum  may  not  be 
held  until  adequate  state  enabling  legislation  is  enacted. 


34]  BIENNIAL  REPORT   OF   THE  ATTORNEY  GENERAL  135 

18  January  1957 

Retirement;  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund;  Member  in  Arrears;  Eligibility  to  Vote  in  Referendum 

A  member's  being  in  arrears  for  less  than  six  months  in  making  payments 
to  the  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund  would  not 
bar  such  employee  from  voting  in  a  social  security  referendum  because 
under  the  rules  of  the  Retirement  Fund  a  member  remains  an  active  mem- 
ber for  six  months  after  ceasing  to  make  payments. 

30  July  1957 

Retirement;  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund;  Secretary;  Compensation 

The  salary  of  the  Executive  Secretary  of  the  Law  Enforcement  Officers' 
Benefit  and  Retirement  Fund  is  set  by  the  Personnel  Department. 

11  September  1957 

Rethiement;  Local  Governmental  Employees'  Retirement 

System;  Beneficiary  Predeceasing  Member;  Contributions 

Payable  to  Estate 

When  a  person  named  as  beneficiary  by  a  member  of  the  Local  Govern- 
mental Employees'  Retirement  System  predeceases  the  member  and  the 
member  dies  without  nominating  another  beneficiary,  such  member's  con- 
tributions are  payable  to  the  member's  estate. 

13  May  1957 

Retirement;  Local  Governmental  Employees'  Retirement 

System  ;  Death  of  Member  Before  Retirement  ; 

Contributions   Paid   to   Beneficiary 

When  a  member  of  the  Local  Governmental  Employees'  Retirement  System 
dies  before  retirement,  the  accumulated  contributions  standing  to  his  credit 
should  be  paid  to  the  beneficiary  designated  by  him  in  writing  and  filed 
with  the  system — and  not  to  his  estate  or  personal  representative. 

22  January  1958 

Retirement;  Local  Governmental  Employees'  Retirement 

System;  Discontinuance  of  Employee  Position; 

Ex-employee;  No  Refund 

When  a  county  which  is  a  member  of  the  Local  Governmental  Employees' 
Retirement  System  discontinues  certain  employee  positions,  there  is  no 
statutory  authority  for  refunding  to  the  county  employer  contributions 
theretofore  made  with  respect  to  the  employees  who  formerly  held  the 
positions  which  are  being  discontinued. 
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26  August  1957 

Retirement;  Local  Governmental  Employees'  Retirement 

System  ;  District  Health  Department  ;  Method  of 

Covering  Employees 

A  District  Health  Department,  composed  of  several  counties,  cannot 
of  itself  effect  coverage  of  its  employees  in  the  Local  Governmental  Em- 
ployees Retirement  System.  Such  coverage  can  be  effected  only  through 
the  action  of  the  participating  counties. 

23  November  1956 

Retirement;  Local  Governmental  Employees'  Retirement 

System;  Law  Enforcement  Officer;  Compulsory 

Membership  in  Retirement  System 

When  a  county  belongs  to  the  Local  Governmental  Employees'  Retire- 
ment System,  a  county  law  enforcement  officer,  appointed  subsequent  to 
the  time  the  county  joined,  must  under  the  provisions  of  G.  S.  128-24  be- 
come a  member  of  the  county  retirement  system  unless  he  elects  to  become 
a  member  of  the  Law  Enforcement  Officers  Benefit  and  Retirement  Fund. 

24  April  1958 

Retirement;  Local  Governmental  Employees'  Retirement 
System;  Non-Assignability  of  Contributions 

When  a  member  of  the  Local  Governmental  Employees'  Retirement 
System,  who  has  designated  a  beneficiary  as  provided  by  Chapter  128  of 
the  General  Statutes,  dies  in  service,  the  right  to  receive  payment  of  the 
accumulated  contributions  of  the  deceased  member  may  not  be  assigned  by 
the  beneficiary  and  the  Retirement  System  should  not  pay  such  accumulated 
contributions  to  any  person  except  the  designated  beneficiary. 

12  July  1956 

Retirement;  Local  Governmental  Employees'  Retirement 
System;  Social  Security  Coverage;  Election;  Subsequent  Election 

Upon  request  of  the  governing  body  of  a  political  subdivision  which  has 
a  retirement  system,  a  referendum  must  be  held  on  the  question  of  social 
security  coverage,  subject  to  the  condition  that  if  an  election  is  held  and 
social  security  coverage  is  rejected,  a  subsequent  election  thereon  will  not 
be  valid  if  held  less  than  one  year  after  the  previous  election. 

20  September  1956 

Retirement;  Local  Governmental  Employees'  Retirement 
System;  Social  Security  Referendum;  Eligible  Employees 

The  Governor's  Executive  Order  of  June  8,  1955  is  a  continuing  grant 
of  authority  to  conduct  social  security  referenda  under  provisions  of  State 
and  federal  acts.  The  phrase  "eligible  employees"  who  may  vote  in  any 
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given  election  is  denned  in  Section  218  (d)  (3)  of  the  Social  Security  Act. 
Care  should  be  given  to  make  certain  that  the  required  statutory  notice  of 
a  proposed  social  security  referendum  be  given  to  eligible  employees. 

12  August  1957 

Retirement;  Local  Governmental  Employees'  Retirement 

System  ;  Urban  Redevelopment  Commission  ; 

Employees  Not  Eligible 

Employees  of  an  Urban  Redevelopment  Commission  are  not  eligible  for 
coverage  under  the  local  Governmental  Employees'  Retirement  System. 

31  October  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System  ;  Board  of  Trustees  of  System  ;  Authority 
to  Invest  Retirement  Fund 

The  Board  of  Trustees  of  the  Teachers'  and  State  Employees'  Retirement 
System  would  have  legal  authority  to  invest  retirement  system  funds  in 
insured  notes  and  mortages  issued  as  provided  in  7  U.  S.  C.  100  et.  seq. 
and  16  U.  S.  C.  590r-590x-3. 

21  November  1957 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Community  College;  Employees  Eligible 

The  full-time  employees  of  a  community  college  which  fulfills  the  con- 
ditions of  Chapter  1098  of  the  Session  Laws  of  1957  would  fall  within 
the  definitions  of  G.  S.  135-1  of  persons  eligible  for  membership  in  the 
Teachers'  and  State  Employees'  Retirement  System. 

2  October  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 

System;  Conservation  and  Development  Employees; 

Food  Allowance  Not  Considered 

The  $45.00  per  month  food  allowance  paid  to  members  of  boat  crews  of 
the  fisheries  division  of  the  Department  of  Conservation  and  Development 
does  not  constitute  salary  and  should  not  be  taken  into  account  in  com- 
puting Retirement  System  deductions. 

1  October  1957 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Disability  Retirement;  Eligibility 

A  person  who  has  served  as  a  teacher  or  State  employee  for  twenty  or 
more  years,  and  who  was  separated  from  service  for  any  reason  not  dis- 
honorable, and  who  had  such  a  physical  disability  on  July  1,  1957,  as  to  be 
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unable  to  work,  and  who  has  not  become  eligible  to  receive  Old  Age  and 
Survivor's  Insurance  benefits,  would  under  the  provisions  of  G.  S.  135-14, 
as  amended  by  S.  L.  1957,  c.  1412,  be  entitled  to  be  paid  an  allowance  equal 
to  at  least  $60  per  month  commencing  with  the  month  of  July  1957. 

14  August  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 

System;  Effect  of  Subsequent  Separation  of 

Beneficiary   and    Member 

A  widow  of  a  deceased  member  of  the  Teachers'  and  State  Employees' 
Retirement  System  who  has  been  designated  in  writing  as  the  member's 
beneficiary  for  retirement  system  purposes  is  entitled  to  receive  benefits 
even  though,  subsequent  to  her  designation  as  beneficiary,  she  entered 
into  a  separation  agreement  relinquishing  all  rights  to  property  arising 
out  of  the  marital  relationship. 

19  June  1957 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Increased  Benefits;  When  Commencing 

The  1957  law  increasing  certain  retired  teachers  and  state  employees 
pension  allowance  and  minimum  retirement  allowance  benefits  authorizes 
increased  payments  commencing  July  1,  1957. 

28  August  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 

System;  N.  C.  State  Board  of  C.  P.  A.  Examiners; 

Employees  Eligible 

An  employee  of  the  North  Carolina  State  Board  of  Certified  Public 
Accountant  Examiners  is  covered  by  the  Teachers'  and  State  Employees' 
Retirement  Act. 

13  May  1957 

Retirement;  Teachers'  and  State  Employees'  Retirement 

System;  North  Carolina  Forestry  Foundation; 

Employees  Not  Eligible 

The  North  Carolina  Forestry  Foundation,  Inc.  is  a  private  nonprofit 
corporation,  and  is  not  an  agency  of  the  State,  and  its  employees  are  not 
State  employees. 

20  February  1958 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  N.  C.  National  Guard;  Employees  Not  Eligible 

Until  additional  implementing  legislation  is  enacted  and  additional  funds 
provided,  civilian  employees  of  the  North  Carolina  National  Guard  cannot 
be  included  in  the  Teachers'  and  State  Employees'  Retirement  System. 
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20  May  1958 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System  ;  Notice  of  Retirement  ;  Statutory  Requirement 

Section  135-5  of  the  General  Statutes  provides  for  giving  thirty  to 
ninety  days  notice  by  a  member  of  the  Teachers'  and  State  Employees' 
Retirement  System  of  his  intention  to  retire.  This  provision  is  directory 
rather  than  mandatory  and  the  Retirement  System  has  authority  to  permit 
retirement  upon  less  than  thirty  days  notice. 

24  October  1957 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Part-time  Service;  Eligibility  for  Retirement  Supplement 

Part-time  service  as  a  state  employee  does  not  constitute  creditable 
service  for  the  purpose  of  meeting  the  eligibility  requirements  for  receiving 
supplementary  retirement  benefits  under  the  provisions  of  Section  135-18.2 
of  the  General  Statutes. 

26  July  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Social  Security  Coverage;  Cafeteria  Workers;  Summer  Status 

Public  school  cafeteria  workers  who  continue  in  public  school  employ- 
ment in  the  fall  of  1955,  after  also  working  in  the  spring  of  1955,  do  not 
become  ineligible  for  the  retroactive  social  security  coverage  merely  be- 
cause the  school  cafeterias  were  not  operated  during  the  summer  months. 

12  July  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 

System;   State  College  Employees;  Eligibility; 

Source    of    Contributions 

Employees  of  the  student  union,  the  student  supply  store  and  the  athletic 
department  at  N.  C.  State  College  are  subject  to  coverage  by  the  Teachers' 
and  State  Employees'  Retirement  System  in  the  same  manner  and  to  the 
same  extent  as  other  State  employees.  The  State's  matching  contributions 
should  be  paid  out  of  the  same  funds  as  the  salaries  of  the  employees, 
namely,  the  earnings  of  the  agency  in  question. 

24  July  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Status  of  Ex-employee  Hired  as  Consultant 

When  a  school  superintendent  gives  up  his  job  as  superintendent  and 
then  accepts  a  lump  sum  fee  in  advance  for  services  to  be  rendered  as  a 
consultant  in  the  construction  of  certain  school  buildings  and  the  new 
relationship   does   not   constitute   the   former   superintendent   an    employee 
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of  the  school  board.  The  new  relationship  is  one  whereby  the  school  board 
has  contracted  for  professional  services  in  a  manner  not  constituting  the 
ordinary  employer-employee  relationship.  The  former  superintendent  would 
be  entitled  to  draw  retirement  benefits  while  acting  as  a  consultant. 

24  October  1957 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Status  of  Person  not  Electing  to  be  Member;  Pension  Rights 

A  former  state  employee  who  was  eligible  to  become  a  member  of  the 
State  Employees'  Retirement  System,  but  elected  not  to  become  a  member, 
is  not  eligible  for  pension  payments  under  the  provisions  of  G.  S.  135-14 
providing  pensions  for  certain  state  employees  whose  service  did  not  permit 
membership  in  the  retirement  system. 

3  March  1958 

Retirement;  Teachers'  and  State  Employees'  Retirement 

System;  Terminal  Leave  Pay;  Effect  of  Payment  After 

Retirement  Date 

When  adequate  retirement  notice  is  furnished  a  State  agency  by  an 
employee,  and  he  has  completed  the  performance  of  all  his  duties,  and  is 
not  required  to  report  for  work  again,  the  mere  fact  that  all  or  a  part 
of  his  terminal  leave  pay  is  not  in  fact  paid  until  some  later  date,  does 
not  deprive  such  employee  of  the  right  to  commence  receiving  his  retire- 
ment pay  as  of  the  date  when  actual  retirement  commenced. 

26  November  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  Tryon  Palace  Commission;  Employees  Eligible 

The  employees  of  the  Tryon  Palace  Commission  should  be  treated  as 
other  State  employees  for  retirement  system  and  social  security  coverage 
purposes,  and  the  employer's  matching  funds  should  be  paid  from  the  same 
source  as  the   employees'  salaries. 

25  July  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  What  Constitutes  Retirement;  Re-employment 

In  order  for  a  person  to  have  the  status  of  a  retired  employee,  for  the 
purposes  of  the  Teachers'  and  State  Employees'  Retirement  System,  the 
retirement  must  be  bona  fide.  There  must  have  been  a  genuine  severance 
of  the  employer-employee  relationship.  Purported  retirement  today  and 
continuance  at  work  by  re-employment  the  following  day  as  an  employee 
should  not  be  recognized  as  retirement  by  the  Retirement  System. 
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21  December  1956 

Retirement;  Teachers'  and  State  Employees'  Retirement 
System;  When  Right  to  Contributions  Accrues 

So  long  as  a  member  of  the  Teachers'  and  State  Employees'  Retire- 
ment System  continues  to  serve  as  a  teacher  or  as  a  State  employee,  such 
person  has  no  right  to  receive  any  of  his  contributions  to  the  Retirement 
System  and  such  right  arises  only  upon  separation  from  service. 


SANITARY  DISTRICTS 

23  April  1958 

Sanitary  Districts;  Contracts;  Competitive  Bidding;  Single  Projects 

Under  the  provisions  of  Section  130-143  of  the  General  Statutes  relating 
to  construction  contracts  of  sanitary  districts,  the  provisions  therein  as  to 
competitive  bidding  on  construction  work  must  be  complied  with  regardless 
of  the  amount  of  cost  involved.  No  statutory  minimum  is  provided.  Al- 
though separate  contracts  may  be  entered  into  with  respect  to  separate 
projects,  a  single  project  may  not  be  arbitrarily  divided  in  order  to  award 
several  contracts. 

24  October  1957 

Sanitary  Districts;  Debt  Limitation 

There  is  no  sanitary  district  debt  limitation  similar  to  the  school 
debt  limitation  set  forth  in  Section  153-87  of  the  General  Statutes. 

30  July  1956 

Sanitary  Districts;   Extension  of  Boundaries;   Election; 
Eligible  Voters 

With  respect  to  extending  the  boundaries  of  a  sanitary  district,  the 
petitioners  must  both  reside  and  own  land  within  the  territory  proposed 
to  be  annexed.  The  election  must  be  held  within  the  territory  to  be  annexed. 
Voting  in  such  election  would  not  be  limited  to  resident  freeholders.  It 
has  been  customary  in  the  past  to  establish  the  fact  of  the  requisite  per- 
centage of  resident  freeholders  in  a  given  area  through  affidavits  of 
reputable  citizens.  It  is  sufficient  for  the  petition  to  be  properly  signed, 
and  it  is  not  necessary  that  it  be  witnessed  or  notarized. 

8  January  1957 

Sanitary  Districts;  Extension  of  Boundaries;  Petition  of  Owners; 
Election  Not  Necessary 

Under  the  provisions  of  G.  S.  130-56  an  area  adjacent  to  a  sanitary 
district  may  be  annexed  thereto  upon  petition  of  owners  of  all  of  said 
area,  without  an  election,  upon  the  approval  of  the  governing  body  of  the 
sanitary  district,  the  Board  of  County  Commissioners,  and  the  State  Board 
of  Health. 
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22  March  1957 

Sanitary  Districts  ;  Extension  of  Boundaries  ;  Procedure 

When  over  fifty  per  cent  of  the  resident  freeholders  petition  for  ex- 
tension of  the  boundaries  of  a  sanitary  district  to  include  the  area  with 
respect  to  which  such  fifty-one  percent  petition,  the  first  step  is  to  hold 
an  election.  If  the  extension  is  approved  by  the  election,  it  is  necessary 
then  to  follow  the  same  procedure  as  is  prescribed  for  creating  a  new 
district.  See  G.  S.  130-56,  G.  S.  130-34  and  G.  S.  130-135. 

4  September  1956 

Sanitary  Districts;  Industrial  Plant;  Exclusion  from  Proposed 

District 

Under  the  provisions  of  130-36  of  the  General  Statutes,  an  industrial 
plant,  regardless  of  whether  or  not  it  has  any  contiguous  village,  would 
be  entitled  to  exclude  itself  from  a  sanitary  district  proposed  to  be  created. 

29  November  1956 

Sanitary  Districts  ;  Purchase  of  Property  Outside  District 

A  sanitary  district  would  not  be  authorized  to  purchase  and  operate  an 
apartment  house  when  the  property  will  not  be  needed  for  sanitary  district 
purposes  for  ten  or  fifteen  years  because  such  need  is  too  remote  to  be 
considered  "necessary  or  convenient"  within  the  terms  of  Section  130-39 
(5)   of  the  General  Statutes  of  North  Carolina. 


SCHOOLS 

15  August  1956 

Schools;  Activity  Buses;  Use  Not  Regulated  by  Utilities  Commission 

The  Utilities  Commission  has  not  undertaken  in  any  manner  to  regulate 
the  use  of  activity  buses  by  schools  and  used  in  connection  with  school 
activities. 

8  August  1956 

Schools;  Acquisition  of  Property  Owned  by  Board  Member;  Procedure 

When  a  school  board  determines  that  it  is  desirable  to  acquire  certain 
property  owned  by  a  member  of  the  board,  the  proper  method  to  acquire 
such  land  is  through  condemnation  proceedings. 

19  March  1958 

Schools;  Annexation  by  Administrative  Unit;  Procedure  for  Election 

G.  S.  115-118  provides  that  a  majority  of  the  qualified  voters  who  have 
resided   for   the   preceding   twelve   months   in   a   school    area   less   than   a 
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district,  and  which  area  is  adjacent  to  a  city  administrative  unit  or  a 
district  to  which  it  is  desired  to  be  annexed  and  which  can  be  included  in 
a  common  boundary  with  said  unit  or  district,  may  petition  the  county 
board  of  education  for  an  election  in  said  area  on  the  question  of  an- 
nexation to  the  adjacent  administrative  unit  or  district  and  for  the  as- 
sumption of  the  special  tax  already  being  levied  in  such  unit  or  district. 
Except  for  the  foregoing,  an  election  may  not  be  called  under  Article  14, 
Chapter  115  of  the  General  Statutes  in  an  area  less  than  a  school  district. 

23  May  1958 

Schools;  Assignment  of  Pupils;  Method  of  Giving  Notice  in 

Assignments 

The  initial  right  of  pupils  to  attend  certain  public  schools  is  fixed  by 
G.  S.  115-163  and  is  also  governed  by  G.  S.  115-176,  which  gives  certain 
standards  to  be  followed  by  city  and  county  boards  of  education  making 
pupil  assignments;  G.  S.  115-177  gives  a  county  or  city  board  of  education 
judgment  and  discretion  as  to  what  method  it  will  adopt  in  giving  notice 
of  assignment  of  pupils;  each  particular  local  board  may  give  notice  of 
assignment  on  each  pupil's  report  card  or  by  written  notice,  or  by  any  other 
feasible  means,  or  a  county  or  city  board  of  education  may  publish  notice 
for  at  least  two  times  in  some  newspaper  having  general  circulation  in 
the  administrative  unit. 

4  September  1957 

Schools;  Assignment  of  Pupil  to  School  in  Another  Administrative 

Unit;  Tuition 

G.  S.  115-163  and  G.  S.  115-176  each  provide  that  a  child  residing  in  one 
administrative  unit  may  be  assigned  either  with  or  without  payment  of 
tuition  to  a  public  school  located  in  another  administrative  unit  upon  such 
terms  and  conditions  as  may  be  agreed  in  writing  between  the  board 
of  education  of  the  administrative  units  involved  and  entered  upon  the 
official  records  of  such  board. 

24  October  1956 

Schools;  Assumption  of  Indebtedness  by  County; 
Limitation  of  Indebtedness 

G.  S.  115-109  provides  the  machinery  for  the  county  to  assume  the  school 
indebtedness  of  all  local  districts  and  city  administrative  units.  When  such 
indebtedness  has  been  assumed  by  the  county,  the  limitation  on  school 
indebtedness  is  8%  of  the  assessed  valuation  of  the  property  of  the  county 
instead  of  5%. 
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5  June  1958 

Schools;  City  Board  of  Education;  Membership;  Residence 
Requirements 

Article  VI,  Section  7  of  the  State  Constitution  requires  a  public  official 
to  be  a  qualified  voter  within  the  area  of  which  he  is  an  official.  There- 
fore, it  is  thought  that  when  a  member  of  a  city  board  of  education  moves 
from  the  administrative  unit  and  establishes  residence  within  the  limits 
of  another  administrative  unit  he  disqualifies  himself  as  a  member  of  the 
city  board  of  education. 

9  May  1958 

Schools  ;  Budgets  ;  Current  Expense  and  Capital  Outlay  ; 
Procedure  for  Adopting 

G.  S.  153-118  provides  that  in  making  the  tax  levy,  the  County  Com- 
missioners shall  take  into  consideration  surplus  revenues  and  unencumbered 
balances  carried  over  from  the  preceding  fiscal  year  and  the  estimated 
miscellaneous  revenues  from  sources  other  than  taxation.  Therefore,  in 
approving  the  current  expense,  capital  outlay  and  debt  service  budgets 
for  county  and  city  administrative  school  units,  accumulated  surpluses  at 
the  end  of  the  fiscal  year  should  be  taken  into  consideration. 

5  April  1957 

Schools;  Committeemen;  When  Appointed;  Term  of  Office 

G.  S.  128-8  provides  that  all  officers  shall  continue  in  their  respective 
offices  until  their  successors  are  elected  or  appointed,  and  duly  qualified. 
Therefore,  it  is  thought  that  if  a  county  Board  of  Education  fails  to  appoint 
school  committeemen  on  the  first  Monday  in  April  of  the  years  in  which 
the  terms  of  such  committeemen  expire,  those  committeemen  holding  of- 
fice will  continue  in  their  respective  offices  until  their  successors  are  ap- 
pointed and  duly  qualified. 

8  August  1956 

Schools;  Construction  of  Building;  Lack  of  Funds;  Authority 
of  County  Commissioners 

When  insufficient  funds  are  available  for  construction  of  a  certain 
building,  the  county  commissioners  are  without  authority  to  proceed  with 
contracting  for  such  construction  and  pledging  funds  to  be  derived  from 
tax  levies  to  be  made  in  future  fiscal  years. 

6  March  1957 

Schools;  County  Board  of  Education;  Right  of  Chairman  to  Vote 

The  chairman  of  a  county  board  of  education  may  not  vote  as  a  member 
to  create  a  tie  and  also  as  chairman  to  break  the  tie  thus  created. 
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24  October  1956 

Schools;  County  Board  of  Education;  Vacancy  in  Membership; 

How  Filled 

G.  S.  115-124  provides  that  all  vacancies  in  the  membership  of  county 
boards  of  education  by  death,  resignation  or  otherwise  shall  be  filled  by 
the  action  of  the  county  Executive  Committee  of  the  political  party  of  the 
member  causing  such  vacancy  until  the  meeting  of  the  next  regular  session 
of  the  General  Assembly,  and  then  for  the  residue  of  the  unexpired  term 
by  that  body. 

6  May  1957 

Schools  ;  County  Board  of  Education  ;  When  Authorized  to  Appoint 
Principal;  Teachers 

If  the  county  superintendent  of  schools  and  the  local  school  committee 
are  unable  to  agree  upon  the  nomination  and  election  of  a  principal,  or 
if  the  principal  and  the  district  committee  are  unable  to  agree  upon  the 
nomination  and  election  of  teachers  or  the  appointment  of  janitors  or 
maids,  the  county  board  of  education  shall  select  the  principal  or  teachers 
and  appoint  janitors  and  maids,  which  selection  and  appointment  shall 
be  final.  G.  S.  115-72. 

19  September  1956 

Schools;  Paving  and  Public  Improvements;  Assessments  of 
School  Property 

By  authority  of  RALEIGH  v.  PUBLIC  SCHOOL  SYSTEM,  223  NC  316, 
a  municipality  has  authority  to  assess  public  school  property  for  paving 
assessments  and  other  public  improvements  under  Article  9,  Chapter  160 
of  the  General  Statutes;  G.  S.  160-91  provides  that  deferred  installments 
will  bear  interest  at  the  rate  of  6%  per  annum  from  the  date  of  the  con- 
firmation of  the  assessment  roll. 

22  October  1957 

Schools;  Tax;  Supplement  Tax;  County  Commissioners  May  Lower  Rate 

In  cases  where  by  vote  of  the  people  a  county  has  been  authorized  to 
levy  a  special  tax  for  schools  subject  to  a  maximum  rate,  it  is  within  the 
discretion  of  the  Board  of  Commissioners  to  adopt  a  rate  less  than  the 
maximum  authorized  by  the  people. 
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SOCIAL  SECURITY 

29  May  1958 

Social  Security;   County  Law  Enforcement  Officers;   Necessity 

of  Referendum 

In  order  for  a  county  law  enforcing  officer  to  obtain  social  security 
coverage  in  a  county,  a  referendum  on  the  question  must  be  held  for  the 
county  officers  who  belong  to  the  Law  Enforcement  Officers'  Benefit  and 
Retirement  Fund. 

21  May  1958 

Social  Security;  County  Libraries;  Separate  Instrumentalities 

A  county  library  is  a  separate  instrumentality  of  the  county  for  social 
security  coverage  purposes  rather  than  a  part  or  division  of  the  county 
government. 

29  April  1957 

Social  Security;  County  Officials;  Fee  Basis;  Social 
Security  Payments 

When  a  governmental  official  is  on  a  fee  basis,  the  governmental  unit 
with  respect  to  which  he  acts  must  pay  the  employer's  social  security  con- 
tribution with  respect  to  such  official  and  the  official  pays  the  contribution 
required  of  an  employee. 

26  July  1956 

Social  Security;  Coverage;  ABC  Employees;  County  Board;  Eligibility 

The  members  of  the  New  Hanover  County  ABC  Board  are  eligible  for 
participation  in  social  security  coverage. 

21  August  1956 

Social  Security;  Coverage;  Band  Director  Paid  Salary  from 
Private  Gift 

If  adequate  funds  are  made  available  by  private  gift  to  a  county  board 
of  education  for  such  purpose,  such  board  could  use  such  funds  to  em- 
ploy a  band  instructor  and  such  employee  would  be  subject  to  the  coverage 
of  the  Teachers'  and  State  Employees'  Retirement  Act. 

22  October  1956 

Social  Security;  Coverage;  County  Public  Library;  Eligibility 

A  county  public  library  is  a  wholly-owned  instrumentality  of  govern- 
ment and,  therefore,  entitled  to  social  security  coverage  as  such. 
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1  February  1957 

Social  Security;  Coverage;  Deputy  Sheriffs;  County  Responsible 

for  Payments 

Even  though  a  deputy  sheriff  is  compensated  only  on  a  fee  basis,  he 
is  a  county  officer  for  social  security  purposes,  and  the  county  would  be 
responsible  for  paying  the  employer's  social  security  tax  with  respect  to 
such  deputy  sheriff. 

31  October  1957 

Social  Security;  Coverage;  Employee  of  Justice  of  the  Peace; 
Status  ;  Not  Eligible 

A  secretary  or  other  employee  of  a  justice  of  the  peace  would  not  have 
the  status  of  a  governmental  employee  so  as  to  be  covered  by  social 
security  by  reason  of  coverage  of  county  employees. 

2  October  1956 
Social  Security;  Coverage;  Jailers;  Turnkeys;  When  Eligible 

Whether  a  jailer  or  turnkey  is  eligible  for  membership  in  the  Law  En- 
forcement Officers'  Benefit  and  Retirement  Fund  depends  upon  whether 
the  jailer  and  turnkey  has  been  given  the  power  of  arrest  such  as,  for 
example,  by  appointment  as   a  deputy  sheriff. 

Such  jailers  and  turnkeys  as  have  not  been  given  the  power  of  arrest 
would  not  be  eligible  for  membership  in  the  fund  and  would,  therefore, 
be  eligible  for  social  security  coverage  in  the  same  manner  as  any  other 
general  employee  of  the  employing  governmental  unit. 

21  November  1957 

Social  Security;  Coverage;  School  Bus  Drivers;  Status  as 
Local  Employees 

Paid  school  bus  drivers  are  not  only  local  employees  pursuant  to 
Chapter  115  of  the  General  Statutes,  as  rewritten  by  the  1955  General 
Assembly,  but  such  paid  bus  drivers  were  also  local  school  employees 
under  the  provisions  of  G.  S.  115-378,  which  was  in  force  before  the  1955 
rewriting  of  the  school  laws. 

15  October  1957 

Social  Security;  Coverage;  State  Board  of  Medical  Examiners; 
Status;  Employees 

The  State  Board  of  Medical  Examiners  is  an  independent  governmental 
agency  and  the  question  of  whether  its  employees  shall  be  covered  by 
social  security  is  a  policy  question  to  be  decided  by  the  Board.  If  social 
security  coverage  is  desired,  the  Board  would  make  application  to  the 
State  Agency  for  bringing  the  agency  within  the  terms  of  the  State-federal 
agreement. 
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15  October  1957 

Social  Security;  Electrical  Inspector  for  City  and  County; 
Fee  Basis  ;  Social  Security  Payments 

When  a  person  serves  as  electrical  inspector  for  both  a  county  and  a 
city  in  the  county,  and  he  is  compensated  on  a  fee  basis,  the  county  must 
make  the  employer's  contributions  for  social  security  coverage  with  respect 
to  those  fees  collected  by  the  inspector  for  county  work  and  the  city  must 
pay  the  employer's  contributions  for  social  security  coverage  with  respect 
to  fees  collected  by  the  inspector  for  city  work. 

21  November  1957 

Social  Security;  Firemen's  Pension  Fund;  Fund  Constitutes 
Retirement  System 

An  examination  of  the  1957  Act  creating  the  North  Carolina  Firemen's 
Pension  Fund  discloses  that  such  fund  would  unquestionably  be  a  retire- 
ment system  within  the  meaning  of  the  Social  Security  Act. 

23  November  1956 

! 

Social  Security;  Justice  of  the  Peace;  Constables;  Surveyors; 
Status  as  County  Employees 

For  social  security  coverage  purposes,  justices  of  the  peace,  township 
constables,  and  county  surveyors  must  all  be  considered  as  county  officials. 

12  July  1956 

Social  Security  ;  Political  Subdivision  ;  Retirement  System  ; 
Social  Security  Referendum 

Upon  request  of  the  governing  body  of  a  political  subdivision  which  has 
a  retirement  system,  a  referendum  must  be  held  on  the  question  of  social 
security  coverage,  subject  to  the  condition  that  if  an  election  is  held  and 
social  security  coverage  is  rejected,  a  subsequent  election  thereon  will  not 
be  valid  if  held  less  than  one  year  after  the  previous  election. 

1  February  1957 

Social  Security;  Prison  Camp  Physicians;  Status  for  Social 
Security  Purposes 

Physicians  who  perform  services  at  State  prison  camps,  which  service 
consumes  only  one  or  two  hours  a  week  on  the  average  are  not  State 
employees  for  social  security  purposes  even  though  such  physicians  are 
compensated  on  a  flat  monthly  basis. 
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11  February  1957 

Social  Security;  Retroactive  Coverage;  Use  of  Surplus  Funds; 
Employer's  Cost 

A  county  would  be  authorized  to  use  surplus  funds  to  pay  the  county's 
costs  incurred  in  securing  retroactive  social  security  coverage,  but,  in 
the  absence  of  enabling  legislation,  the  county  would  not  be  authorized  to 
pay  the  employees'  costs  incurred  in  effecting  retroactive  social  security 
coverage. 

14  May  1957 

Social  Security;  Voluntary  Firemen;  Accumulated  Funds 
Not  Subject  to  Deductions 

When  a  town  discontinues  temporarily  to  pay  firemen  for  fire  calls  in 
order  to  accumulate  funds  to  purchase  fire  equipment,  such  funds  set  aside 
to  purchase  equipment  are  not  subject  to  any  social  security  contribution 
deductions. 


STATE  BOARDS  AND  COMMISSIONS 

25  June  1957 

State  Boards  and  Commissions;  Chiropractic  Examiners; 
Privilege  License  Tax  ;  Age  Exemption 

Under  the  provisions  of  G.  S.  105-41,  a  chiropractor  is  not  required  to 
pay  the  annual  privilege  license  tax  levied  therein  after  such  person 
reaches  the  age  of  seventy-five     years. 

27  March  1958 

State  Boards  and  Commissions;  Commission  for  the  Blind; 
Authority  to  Make  Rules  and  Regulations 

The  General  Assembly  has  given  the  State  Commission  for  the  Blind 
the  authority  to  make  rules  and  regulations  for  carrying  out  the  provisions 
of  the  law  relating  to  aid  to  the  needy  blind,  including  rules  and  regulations 
for  use  in  determining  whether  an  individual  is  unable  to  provide  for  him- 
self the  necessities  of  life  and  whether  he  has  sufficient  means  for  his 
own  support. 

11  October  1957 

State  Boards  and  Commissions;  C.P.A.  Examiners;  Authority 
to  Revoke  Certificates 

The  North  Carolina  Board  of  Certified  Public  Accountant  Examiners  is 
authorized  to  cancel  or  revoke  certified  public  accountant  certificates  for 
conviction  of  willful  failure  to  file  income  tax  returns. 
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18  November  1957 

State  Boards  and  Commissions;  Cosmetic  Arts;  Board  of; 
Approval  of  Schools1  or  Colleges  and  Instructions 

It  would  be  within  the  power  of  the  Board  of  Cosmetic  Art  Examiners 
to  condition  its  approval  of  a  cosmetic  art  school  or  college  upon  the  in- 
structors at  such  school  or  college  having  had  certain  prescribed  advance 
training. 

2  May  1957 

State  Boards  and  Commissions;  Cosmetic  Arts;  Board  of; 
Authority  to  Adopt  Regulations 

The  State  Board  of  Cosmetic  Art  Examiners  has  authority  to  adopt 
regulations  with  respect  to  what  schools  and  colleges  of  cosmetology  will 
be  approved  for  licensed  applicants  and  such  regulations  are  valid  so  long 
as  they  are  reasonable. 

30  October  1957 

State  Boards  and  Commissions;  Crop  Improvement  Association; 
Expulsion  of  Member 

Although  under  its  by-laws  the  directors  of  the  North  Carolina  Crop  Im- 
provement Association  are  authorized  to  expel  a  member  for  failure  to 
conform  to  the  rules  of  the  Association,  a  member  cannot  be  expelled  pur- 
suant to  such  authority  since  the  Association  has  not  made  any  rules. 

7  September  1956 

State  Boards  and  Commissions;  North  Carolina  Medical  Care 
Commission;  Authority  to  Classify  Hospitals 

Pursuant  to  the  Hospital  Licensing  Act,  the  N.  C.  Medical  Care  Commis- 
sion is  authorized  to  adopt  reasonable  rules  and  regulations  classifying  hos- 
pitals both  as  to  the  function  and  also  as  to  the  condition  of  the  physical 
structure  with  respect  to  safety. 

22  November  1957 

State  Boards  and  Commissions;  North  Carolina  Medical  Care 
Commission;  Hospital  Licenses ;  Information  Thereon 

In  licensing  hospitals  pursuant  to  the  Hospital  License  Act,  the  North 
Carolina  Medical  Care  Commission,  pursuant  to  appropriate  regulations, 
issues  three  classes  of  licenses  designated  as  Class  I,  Class  II,  and  Tem- 
porary Conditional  License.  As  to  Class  I  and  Class  II,  it  is  adequate  merely 
to  show  on  the  face  of  the  license  for  Class  I  or  Class  II  the  words  "Class 
I"  or  "Class  II",  as  the  case  may  be.  As  to  a  Temporary  Conditional  Li- 
cense, the  license  should  show  that  it  is  a  "Temporary  Conditional  License" 
and  the  license  should  show  further  that  it  is  issued  upon  certain  conditions 
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which  may  be  incorporated  by  reference  to  an  identifiable  letter  where  the 
conditions  are  set  out. 

7  May  1957 

State  Boards  and  Commissions;  North  Carolina  Medical  Care 
Commission;  Hospital  Licenses;  Corporate  Charter 

When  a  corporation  is  not  authorized  by  its  charter  to  operate  a  hospital 
as  defined  in  the  hospital  license  law,  such  corporation  may  not  be  licensed 
as  a  hospital  until  its  charter  is  appropriately  amended. 

12  June  1957 

State  Boards  and  Commissions;  North  Carolina  Medical  Care 
Commission  ;  Hospital  Licensing  Act  ;  Applicability  to  Nursing  Homes 

When  a  home,  organization  or  institution  meets  the  definition  of  a 
nursing  or  convalescent  home  as  defined  in  G.  S.  131-126.1,  such  nursing  or 
convalescent  home  is  required  to  be  licensed  as  such  pursuant  to  the  pro- 
visions of  G.  S.  131-126.1  and  G.  S.  131-126.3. 

5  May  1958 

State  Boards  and  Commissions;  North  Carolina  Medical  Care 
Commission;  Loans  to  Student  Nurses;  "Rural  Area" 

A  nurse  who  has  borrowed  from  the  student  loan  fund  of  the  North 
Carolina  Medical  Care  Commission  on  the  basis  of  a  promise  to  practice 
in  a  "rural  area"  could  comply  with  such  promise  by  in  fact  practicing  in  a 
rural  area  even  though  her  headquarters  and  supervisors  are  situated  in  a 
town  having  a  population  in  excess  of  2,500.  While  it  is  true  that  the 
statute  defines  "rural  area"  to  include  a  town  of  less  than  2,500,  the  mere 
fact  that  such  nurse's  headquarters  is  in  a  town  of  more  than  2,500  does 
not  violate  the  spirit  of  the  statute. 

14  October  1957 

State  Boards  and  Commissions  ;  North  Carolina  Medical  Care 
Commission;  Student  Loans;  Regulations 

The  question  raised  is  whether  or  not  a  promise  to  accept  employment 
in  the  State  or  a  county  department  of  welfare — in  the  event  no  state  hos- 
pital position  should  be  available — could  be  made  an  additional  condition 
of  a  loan  so  that  a  student  borrower,  upon  finding  no  mental  hospital  posi- 
tion open  on  completing  his  academic  work,  would  be  required  both  to  repay 
the  loan  and  to  accept  employment  in  the  State  or  a  county  department  of 
welfare.  The  statute  would  not  authorize  the  adoption  of  such  a  regulation 
because  it  would  add  conditions  not  contemplated  by  the  statute  and  beyond 
the  scope  of  the  power  of  the  Medical  Care  Commission  to  make  rules 
regulating  loans. 
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30  July  1957 

State  Boards  and  Commissions;  North  Carolina  Milk  Commission; 
Executive  Secretary;  Compensation 

The  salary  of  the  Executive  Secretary  of  the  North  Carolina  Milk  Com- 
mission is  set  by  the  Personnel  Department. 

23  September  1957 

State  Boards  and  Commissions;  North  Carolina  Milk  Commission; 
Expenditure  of  Funds;  "June  Dairy  Month" 

The  North  Carolina  Milk  Commission  does  not  have  statutory  authority 
to  make  a  monetary  contribution  to  be  used  in  the  promotion  of  "June 
Dairy  Month". 

19  September  1957 

State  Boards  and  Commissions;  Paroles  Board;  Status  of  Tubercular 

Prisoner 

A  person  convicted  of  violating  the  health  laws  relative  to  the  prevention 
of  tuberculosis,  committed  to  the  Prison  Division  of  the  Sanatorium  and 
then  transferred  to  the  Hospital  of  the  Sanatorium  with  the  advice  and 
consent  of  the  Board  of  Paroles,  still  retains  his  status  as  a  regularly 
committed  prisoner.  If  such  person  leaves  the  Hospital  of  the  Sanatorium 
without  authority  and  without  being  properly  discharged,  it  is  the  duty  of 
the  Director  of  Prisons  to  cause  such  person  to  be  arrested  and  returned 
to  the  Prison  Division  of  the  Sanatorium  and  to  prosecute  for  escape. 

29  August  1956 

State  Boards  and  Commissions;  Plumbing  and  Heating  Contractors; 
Examiners  of;  Board  Meetings;  Where  Held 

Board  hearings  conducted  by  the  State  Board  of  Examiners  of  Plumbing 
and  Heating  Contractors  which  involve  the  initial  issuance  of  licenses  are 
required  to  be  conducted  in  the  county  where  the  Board  maintains  its  office. 

11  March  1958 

State  Boards  and  Commissions  ;  Plumbing  and  Heating  Contractors  ; 

Examiners  of;  Board  Members;  Qualification 

Under  the  provisions  of  G.  S.  87-16  it  is  thought  that  a  person  is  not 
qualified  as  an  air  conditioning  member  of  the  State  Board  of  Examiners 
of  Plumbing  and  Heating  Contractors  unless  he  holds  a  current  license  as 
an  air  conditioning  contractor. 
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23  June  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Creation  ;  Necessity  op  License 

Since  the  enactment  of  the  statute  creating  the  North  Carolina  Real 
Estate  Licensing  Board,  which  became  effective  July  1,  1957,  it  is  necessary 
for  a  real  estate  broker  or  salesman  in  this  state  to  secure  an  annual  li- 
cense from  the  North  Carolina  Real  Estate  Licensing  Board  as  well  as 
secure  an  annual  privilege  license. 

10  June  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Disciplinary  Action  ;  Acts  Prior  to  Creation 

The  North  Carolina  Real  Estate  Licensing  Board  does  not  have  authority 
to  take  any  action  of  a  disciplinary  nature  with  respect  to  licensees  when 
the  acts  in  question  occurred  or  were  commenced  before  the  effective  date 
of  the  Act,  July  1,  1957. 

10  June  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Hiring  of  Counsel;  Revocation  of  Licenses 

The  North  Carolina  Real  Estate  Licensing  Board  may,  with  the  approval 
of  the  Attorney  General,  employ  an  attorney.  An  affirmative  vote  of  a 
majority  of  the  Board  is  necessary  in  order  to  suspend  or  revoke  the  license 
of  a  real  estate  broker  or  salesman. 

5  March  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 

License  Requirements 

In  order  for  a  person  to  be  entitled  to  obtain  a  license  as  a  real  estate 
broker  or  salesman  under  the  grandfather  clause  of  the  1957  Act  such 
person  must,  among  other  things,  have  had  a  valid  State  license  to  engage 
in  the  real  estate  business  either  on  the  date  the  1957  Real  Estate  Licensing 
Act  was  ratified  or  on  the  date  the  Act  became  effective — May  21,  1957  and 
July  1,  1957,  respectively. 

5  December  1956 

State  Boards  and  Commissions;  Refrigeration  Examiners;  Authority 
of  Board  to  Extend  License  Deadline 

Under  the  provisions  of  Section  87-64,  the  State  Board  of  Refrigeration 
Examiners  is  without  authority  to  extend  the  January  1957  license  renewal 
deadline  inasmuch  as  the  statute  specifically  provides  that  failure  to  renew 
on  the  statutory  date  automatically  results  in  forfeiture  of  the  right  to 
engage  in  the  refrigeration  business.  The  statute  sets  out  procedure  for 
reinstating  lapsed  licenses. 
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26  July  1956 

State  Boards  and  Commissions;  Refrigeration  Examiners;  Licenses; 
Single  Licenses  Not  Issued  to  More  Than  One  Person 

The  State  Board  of  Refrigeration  Examiners  may  not  issue  one  license 
to  several  people,  but  a  corporation  or  partnership  may  engage  in  the  busi- 
ness of  refrigeration  contracting  provided  some  person  connected  with  the 
corporation  or  partnership  is  registered  and  licensed,  executes  the  contracts, 
exercises  general  supervision  over  work  done  pursuant  to  the  contracts, 
and  is  responsible  for  compliance  with  the  law. 

16  July  1956 

State  Boards  and  Commissions;  State  Ports  Authority;  Bond  Act; 
Retention  of  Funds  From  Operating  Surplus 

The  1949  State  Ports  Bonds  Act  provides  that  the  North  Carolina  Ports 
Authority  shall  annually  pay  to  the  State  Treasurer  the  net  earnings  of 
the  operations  conducted  by  the  said  Authority  after  reserving  an  amount 
deemed  necessary  by  said  Authority  for  operating  capital  and  after  re- 
serving such  amounts  as  may  be  deemed  by  said  Authority  proper  and 
desirable  for  making  enlargements,  extensions  and  other  improvements  in 
the  facilities  of  any  North  Carolina  seaport,  provided  that  the  amounts 
reserved  for  such  purposes  above  recited  shall  be  approved  by  the  Governor 
and  Council  of  State. 

19  March  1958 

State  Boards  and  Commissions;  State  Ports  Authority;  Disburse- 
ments; Signing  of  Warrants 

In  view  of  the  wording  of  the  statutes  relating  to  the  State  Ports  Author- 
ity, only  the  treasurer  or  assistant  treasurer  would  be  authorized  to  sign 
a  warrant  and  only  the  chairman  or  the  acting  chairman  or  the  executive 
director  of  the  State  Ports  Authority  would  be  authorized  to  countersign 
a  warrant  for  the  disbursement  of  Ports  Authority  funds. 

30  July  1957 

State  Boards  and  Commissions;  Water  Commissioners;  Executive 
Secretary;  Salary;  Authority  to  Fix 

The  salary  of  the  Executive  Secretary  of  the  Board  of  Water  Commis- 
sioners is  set  by  the  Personnel  Department. 

23  August  1957 

State  Boards  and  Commissions;  Water  Commissioners;  Power 
in  Respect  to  Proposed  Power  Dam 

The  Board  of  Water  Commissioners  has  no  duty  or  power  as  to  the 
approval  or  disapproval  of  the  construction  of  a  power  dam. 
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23  November  1956 

State  Boards  and  Commissions;  Wildlife  Resources  Commission; 
Private  Ponds  ;  Fishing  Regulations 

A  thirty-acre  pond,  which  is  fed  by  a  stream  arising  on  the  land  of  an- 
other other  than  the  pond  owner,  which  would  require  a  six-inch  pipe  to 
carry  the  water  at  the  point  the  stream  crosses  on  to  the  pond  owner's 
property,  would  not  be  a  private  pond  within  the  meaning  of  the  statutes 
and  the  Wildlife  Resources  Commission's  fishing  regulations  relating  to 
private  ponds. 

3  August  1956 

State  Boards  and  Commissions;   Wildlife  Resources  Commission; 
Private  Shooting  Preserve;  Authority  to  Regulate 

Special  enabling  legislation  would  be  necessary  in  order  to  authorize  the 
Wildlife  Resources  Commission  to  adopt  special  regulations  as  to  seasons 
and  bag  limits  on  special,  private  quail  shooting  preserves. 

19  June  1957 

State  Boards  and  Commissions;  Wildlife  Resources  Commission; 

Wildlife  Management  Areas  ;  Authority  of  Commission  to 

Change  Name 

The  Wildlife  Resources  Commission  has  authority  to  change  the  names 
of  wildlife  management  areas. 


STATE  HOSPITALS,  INSTITUTIONS, 
SANATORIUMS 

7  September  1956 

State  Hospitals;  Institutions  and  Sanatoriums;  Admission  of 
Non-Indigent  Non-Residents;  Sanatoriums 

It  is  within  the  authority  of  the  Board  of  Trustees  of  the  North  Carolina 
Tuberculosis  Sanatorium  System  to  admit  a  non-indigent  person,  even 
though  he  has  not  acquired  his  settlement  in  this  State  through  a  year's 
residence  herein,  provided  rooms  are  available  and  provided  such  person  is 
required  to  pay  at  a  daily  rate  equal  to  or  in  excess  of  the  total  per- 
patient,  per-day  cost,  including  indirect  as  well  as  direct  costs. 

22  August  1957 

State  Hospitals;  Institutions  and  Sanatoriums;  Claim  for  Cost  of 
Care  ;  State  Hospitals  ;  Priority 

A  claim  by  a  State  Hospital  for  the  mentally  disordered  against  the 
estate  of  a  deceased  inmate  of  such  hospital  for  the  care  and  treatment  of 
the  inmate,  pursuant  to  the  provisions  of  G.  S.  143-126,  is  superior  to  a 
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claim  by  a  county  for  old  age  assistance  furnished  such  deceased  inmate, 
secured  by  a  lien  against  the  real  property  of  such  inmate,  pursuant  to 
the  provisions  of  G.  S.  108-30.1. 

7  November  1957 

State  Hospitals;  Institutions  and  Sanatoriums;  Commitment 
of  Person  on  Parole  ;  State  Hospitals 

The  commitment  procedure  for  persons  having  been  paroled  from  the 
State's  prison  is  the  same  as  that  for  persons  who  are  not  criminals. 

4  December  1957 

State  Hospitals;  Institutions  and  Sanatoriums;  Non-Residents ; 

Removal  of 

Caswell  Training  School  has  a  right  to  request  the  removal  of  a  minor 
child  whose  parents  are  no  longer  residents  of  North  Carolina. 

30  May  1957 

State  Hospitals;  Institutions  and  Sanatoriums;  Residence 
Requirements  for  Admission 

An  employee  of  a  Federal  agency,  who  was  not  previously  a  resident  of 
North  Carolina,  does  not  acquire  North  Carolina  residence  when  he  is 
transferred  by  the  employing  agency  to  North  Carolina,  solely  by  reason 
of  his  physical  presence  within  the  State. 

7  August  1957 

State  Hospitals;  Institutions  and  Sanatoriums;  Responsibility 

of  County  for  Payment  of  Fees  for  Indigent  Health  Law 

Violators 

The  county  of  legal  residence  of  an  indigent  or  welfare  patient  who  is 
committed  to  the  North  Carolina  Sanatorium  as  a  "health  law  violator"  in 
accordance  with  the  provisions  of  G.  S.  130-225.2  is  responsible  for  the  fee 
for  treatment  of  such  person. 

19  September  1957 

State  Hospitals;  Institutions  and  Sanatoriums;  Responsibility 
of  County  for  Payment  of  Fees  for  Non-Indigent  Health  Law 

Violators 

Under  the  provisions  of  the  last  paragraph  of  G.  S.  130-225.2  a  county  is 
not  liable  for  the  payment  of  fees  to  the  North  Carolina  Sanatorium  for  a 
health  law  violator  who  is  not  indigent. 
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STATE  PROPERTY 

19  February  1958 

State  Property  ;  Control  ;  Interests  in  Real  Property  of  State 
Highway  Commission 

The  provisions  of  G.  S.  143-341(4)  (k)  and  G.  S.  146-112,  relating  to  real 
property  control,  do  not  apply  to  interest  in  real  estate  acquired  or  dis- 
posed of  by  the  Highway  Commission  for  rights-of-way  and  other  related 
purposes. 

5  September  1957 

State  Property;  Gift  of;  Constitutionality 

A  gift  of  State-owned  land  to  a  church  violates  Section  7,  Article  I,  of  the 
North  Carolina  Constitution. 

STREETS  AND  HIGHWAYS 

11  January  1957 
Streets  and  Highways;  Road  Blocks;  Solicitations  for  Charity 

There  is  no  statutory  authority  permitting  the  setting  up  of  a  road 
block  for  the  purpose  of  soliciting  funds  for  charity. 

TAXATION 

8  May  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Acquisition  of  Right  of  Way 
by  Highway  Commission;  Effect  Thereof 

So  far  as  tax  purposes  are  concerned  title  to  an  easement  of  a  right  of 
way  is  ordinarily  regarded  as  passing  to  the  State  Highway  and  Public 
Works  Commission,  in  the  absence  of  other  agreement,  at  the  time  when 
work  is  actually  begun  on  the  project  which  embraces  the  easement  in 
question.  However,  the  mere  fact  that  an  easement  for  highway  purposes 
is  acquired  across  a  tract  of  land  does  not  automatically  result  in  any  re- 
duction of  the  property  in  question.  The  valuation  might  remain  the  same 
or  might  even  be  increased,  depending  on  the  effect  on  the  total  value  of 
the  property  caused  by  the  acquisition  of  the  easement. 

9  June  1958 

Taxation;  Ad  Valorem  Taxation;  Authority  of  County  Commissioners 
to  Reassess  Due  to  Economic  Decrease 

When  the  Soil  Bank  Program  reduces  the  amount  of  cotton  available  for 
ginning,  and  thereby  decreases  profitable  operation  of  cotton  gins  in  a 
county,  the  decrease  in  value  of  the  cotton  gin  property  is  due  to  a  general 
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economic  decrease,  and  the  County  Commissioners  are  not  authorized  to  re- 
assess such  property  under  G.  S.  105-279(3),  (d). 

12  May  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Automobile  Owned  by  Nonresident  ; 

Tax  Situs 

An  automobile  owned  by  a  person  living  outside  of  town  and  used  as 
transportation  to  and  from  his  office  or  place  of  occupation  within  the  town 
is  not  subject  to  ad  valorem  taxes  by  the  town. 

24  March  1958 

Taxation;  Ad  Valorem  Taxation;  Bank-Owned  Personal  Property 

By  virtue  of  Chapter  1340  of  the  Session  Laws  of  1957,  tangible  personal 
property  owned  by  banks  may  not  be  assessed  locally  for  ad  valorem 
taxation. 

18  April  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Cemetery  Property 

Cemetery  lots  held  for  the  purpose  of  sale  or  rental  are  subject  to  ad 
valorem  taxation. 

26  June  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Church-Owned  Rental  Property 

Real  property  owned  by  a  church  which  is  not  used  for  church  purposes 
but  is  rented  out  is  not  exempt  from  taxation. 

7  February  1958 

Taxation;  Ad  Valorem  Taxation;  Consigned  Goods;  Duty  to  List 

It  is  the  duty  of  the  consignor  of  tangible  personal  property  to  list  for 
taxation  the  value  of  all  consigned  goods  in  the  county  as  of  January  1st 
and  it  is  the  duty  of  the  consignee  of  such  goods  to  report  the  inventory  of 
consigned  goods  to  the  County  Tax  Supervisor. 

8  August  1956 

Taxation;  Ad  Valorem  Taxation;  Corporation  Automobile  Used  by 
President;  Tax  Situs 

A  corporation  has  its  office  and  principal  place  of  business  outside  the 
corporate  limits  of  a  town.  The  president  of  the  corporation  maintains  his 
residence  within  the  corporate  limits  of  the  town.  Both  the  president  and 
his  wife  have  automobiles  which  they  use  for  personal  purposes.  Both  of 
these  automobiles  are  registered  in  the  name  of  the  corporation.  The  town 
has  no  authority  to  impose  an  ad  valorem  tax  on  these  automobiles,  unless 
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the  town  can  show  that  the  automobiles  actually  belong  to  the  president 
and  his  wife  and  that  registration  in  the  corporate  name  is  a  sham,  or 
unless  the  town  can  pierce  the  corporate  veil. 

8  April  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Date  As  of  Which  Listed  ; 
Personal  Property 

Personal  property  should  be  listed  for  ad  valorem  taxation  by  the  owner 
as  of  January  1st  although  the  property  is  disposed  of  by  said  owner  a  few 
days  later. 

6  January  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Delinquent  Taxes  ;  Payment 
into  General  Fund 

Under  the  provisions  of  G.  S.  153-9(42),  a  county  may  pay  the  proceeds 
of  all  taxes  derived  from  county-wide  levies  into  the  general  fund  of  the 
county  if  the  proceeds,  when  collected,  are  two  or  more  years  delinquent. 
The  proceeds  of  special  levies  must  be  used  for  the  special  purposes  for 
which  they  were  authorized.  Taxes  can  be  regarded  as  delinquent  after  the 
end  of  the  fiscal  year  for  which  they  are  levied. 

15  July  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Foreclosure  of  Lien 

Actions  for  the  foreclosure  of  tax  liens  shall  be  brought  not  less  than 
six  months  after  the  sale  of  said  liens. 

18  October  1956 

Taxation;  Ad  Valorem  Taxation;  Foreclosure;  Dissolved 
Corporations;  Unknown  Stockholders 

Where  a  corporation  owning  real  estate  and  owing  ad  valorem  taxes 
thereon  dissolves,  the  stockholders  should  be  made  parties  to  a  tax  fore- 
closure action  and  if  some  of  them  are  unknown,  they  should  be  served  by 
publication  and  a  guardian  ad  litem  should  be  appointed  for  such  of  them 
as  may  be  incompetent. 

19  March  1957 

Taxation;  Ad  Valorem  Taxation;  Garnishment  of  Wages;  Procedure 

In  a  proceeding  to  garnish  the  wages  of  a  State  employee,  the  notice  of 
garnishment  should  be  actually  served  upon  the  chief  official  of  the  de- 
partment, agency,  instrumentality  or  institution  by  which  the  taxpayer  is 
employed. 
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15  July  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Garnishment  ;  Time  For 

Garnishment  for  the  collection  of  local  personal  property  taxes  may  be 
commenced  at  any  time  after  the  first  Monday  in  October  in  the  year  in 
which  the  taxes  are  levied  and  prior  to  the  filing  of  a  tax  foreclosure  com- 
plaint or  the  docketing  of  the  judgment  for  said  tax. 

4  April  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Grange-Owned  Real  Property 

A  building  owned  by  a  local  grange  and  the  land  upon  which  it  is  situ- 
ated used  for  lodge  and  fraternal  purposes  and  for  community  purposes  as 
a  recreational  facility  for  the  community  is  exempt  from  ad  valorem  tax- 
ation under  subsection   (6)   of  G.  S.  105-296. 

3  February  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Indebtedness  Against  Stored 

Cotton 

An  indebtedness  incurred  directly  for  the  purchase  of  cotton  for  which 
the  cotton  is  pledged  as  collateral,  such  cotton  being  stored  in  this  State, 
may  be  deducted  from  the  assessed  valuation  of  the  cotton  for  ad  valorem 
tax  purposes. 

5  March  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Listing  and  Assessing  ; 
Failure  to  List 

Ad  valorem  tax  list  takers  and  assessors  have  authority  to  subpoena 
any  person  for  examination  under  oath  whenever  there  are  reasonable 
grounds  for  believing  that  such  person  has  knowledge  which  is  pertinent 
to  the  discovery  or  valuation  of  property  subject  to  taxation.  Willful  failure 
to  list  property  for  taxation  is  a  misdemeanor  and  the  board  of  county 
commissioners  is  required  to  present  the  names  of  persons  failing  to  list 
to  the  grand  jury. 

23  July  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Listing  Mineral  Rights 

When  land  is  owned  by  one  party  and  improvements  thereon  or  mineral, 
timber,  quarry,  or  similar  rights  are  owned  by  another  party,  the  parties 
may  list  their  property  separately  for  ad  valorem  taxes  or  they  may  by 
agreement  list  the  entire  property  in  the  name  of  the  owner  of  the  land 
but  in  either  event,  the  taxes  upon  the  separate  rights  become  a  lien  upon 
the  land. 
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10  October  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Listing  Partially  Completed  Building 

A  building  under  construction  on  January  first  is  subject  to  a  propor- 
tionate valuation  and  assessment  for  ad  valorem  tax  purposes  regardless 
of  whether  the  owner  has  made  any  payment  to  the  contractor. 

18  July  1957 

Taxation;  Ad  Valorem  Taxation;  Military  Personnel;  North 
Carolina  Residents  in  Armed  Forces 

A  North  Carolina  resident  stationed  outside  the  State  pursuant  to  mili- 
tary orders  is  required  to  pay  personal  property  taxes  to  the  county  of  his 
legal  residence  in  North  Carolina. 

25  June  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Military  Personnel  Stationed 
in  North  Carolina 

The  Soldiers'  and  Sailors'  Civil  Relief  Act  provides  that,  for  ad  valorem 
tax  purposes,  a  member  of  the  Armed  Services  does  not  acquire  a  residence 
or  domicile  merely  by  virtue  of  being  stationed  away  from  his  home 
pursuant  to  military  orders. 

4  January  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Military  Personnel  Overseas  ; 

Tax  Situs 

Where  a  member  of  the  Armed  Forces  is  transferred  pursuant  to  military 
orders  overseas  and  takes  with  him  his  automobile  which  is  not  used  in 
business,  under  the  Soldiers'  and  Sailors'  Civil  Relief  Act  the  taxable  situs 
of  the  automobile  remains  in  the  county  of  the  serviceman's  residence. 

23  October  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Mobile  Construction 
Equipment;  Tax  Situs 

Unless  a  construction  company  maintains  a  warehouse  or  storage  place 
outside  of  the  municipality  where  it  regularly  stores  its  mobile  equipment 
when  not  in  use  on  jobs,  the  equipment  should  be  listed  for  taxation  at  its 
principal  office  under  subsection  (1)  of  Section  800  of  the  Machinery  Act 
(G.  S.  105-302);  however,  if  such  a  regular  storage  facility  is  maintained, 
the  equipment  should  be  listed  at  such  facility  as  provided  by  subsection 
(4)  of  the  above-cited  section. 

3  December  1956 

Taxation;  Ad  Valorem  Taxation;  Newly-Annexed  Territory 

Territory  newly  annexed  to  a  municipality  is  subject  to  municipal  ad 
valorem  taxes  levied  for  the  fiscal  year  following  the  date  of  annexation. 
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21  April  1958 
Taxation  ;  Ad  Valorem  Taxation  ;  Old  Age  Assistance  Liens  ;  Priorities 
The  lien  of  ad  valorem  taxes  has  priority  over  old  age  assistance  liens. 

19  March  1958 

Taxation;  Ad  Valorem  Taxation;  Partition  Sale  of  Realty; 
Liability  for  Taxes 

G.  S.  105-408  provides  that  in  all  civil  actions  and  special  proceedings 
wherein  the  sale  of  any  real  estate  shall  be  ordered,  the  judgment  shall 
provide  for  the  payment  of  all  taxes  then  assessed  upon  the  property  and 
remaining  unpaid. 

7  March  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Peanuts  Held  in  Storage  by 
Grower's  Cooperative 

Peanuts  held  by  a  warehouse  for  the  original  producer  or  held  by  the 
original  producer  for  any  cooperative  marketing  or  grower's  association 
are  exempt  from  the  ad  valorem  taxation  for  the  year  following  the  year 
in  which  grown. 

3  June  1957 

Taxation;  Ad  Valorem  Taxation;  Personal  Property  at  Summer 
Home;  Tax  Situs 

An  automobile  kept  at  and  used  in  connection  with  a  summer  home  is 
subject  to  ad  valorem  taxation  in  the  county  in  which  the  summer  home 
is  located. 

18  December  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Quadrennial  Revaluation  ; 
Notice  of  Increased  Assessed  Values 

A  quadrennial  revaluation  of  real  property  for  ad  valorem  tax  purposes 
may  be  by  the  horizontal  method,  by  actual  appraisal  or  by  a  combination 
of  the  two.  In  a  regular  quadrennial  year,  the  published  notice  of  the 
meeting  of  the  County  Board  of  Equalization  and  Review,  as  provided  in 
G.  S.  105-327(6),  is  sufficient  and  personal  notice  of  land  property  valuation 
increases  need  not  be  given  the  individual  taxpayers. 

16  April  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Rare  Coin  Collection 

A  collection  of  rare  coins  is  subject  to  local  property  taxation  under 
the  Machinery  Act. 
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12  November  1957 

Taxation;  Ad  Valorem  Taxation;  Real  Property  Leased  to  Exempt  Unit 

Real  property  leased  by  a  taxable  unit  to  an  exempt  unit  remains  sub- 
ject to  local  ad  valorem  taxation. 

21  November  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Real  Property  Owned  by  Educational 
Institution  Not  Devoted  to  Educational  Purposes 

Real  property  owned  by  educational  institutions  but  not  devoted  to  edu- 
cational purposes  is  not  exempt  from  ad  valorem  taxation. 

3  September  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Real  Property  Owned  by  Church 
Not  Devoted  to  Religious  Purposes 

Real  property  held  by  a  church  but  not  used  for  church  purposes  is  not 
exempt  from  ad  valorem  taxation. 

10  April  1957 

Taxation;  Ad  Valorem  Taxation;  Real  Property  Purchased  for 
Future  Use  as  Church  Assembly  Ground 

Real  property  purchased  for  future  use  as  a  church  assembly  ground  but 
never  developed  is  not  exempt  from  local  ad  valorem  taxes  when  no  church 
building  has  been  erected  thereon  or  adjacent  thereto. 

15  November  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Recreational  Property 

Real  property  owned  by  a  private  corporation  formed  for  recreational 
purposes  is  not  exempt  from  taxation. 

8  April  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Reduction  of  Property  Valuations 

Neither  the  County  Board  of  Equalization  and  Review  nor  the  Board  of 
County  Commissioners  has  power  to  reduce  valuations  placed  upon  property 
in  prior  revaluation  years  as  such  reduction  would  amount  to  a  remission 
of  taxes  in  violation  of  G.  S.  105-403. 

25  October  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Refunds 

Ad  valorem  taxes  not  paid  under  protest  with  timely  demand  for  refund 
may  not  be  refunded  for  any  reason  unless  they  were  illegally  levied  and 
assessed  or  required  to  be  paid  through  clerical  error  and  then  refund 
can  only  be  made  within  two  years  of  the  date  the  tax  was  due  to  be  paid. 
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1  August  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Refund  Due  to  Revaluation 

The  Machinery  Act  does  not  authorize  refunds  arising  from  a  retro- 
active revaluation  of  property. 

25  June  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Refund  of  Taxes  for 
Unjust  Assessment 

Ad  valorem  taxes  paid  without  protest  cannot  be  refunded  on  the  grounds 
that  it  is  discovered  that  appraisal  was  made  on  an  eight-room  house  with 
slate  roof  instead  of  a  seven-room  house  with  an  asbestos  shingle  roof. 

17  April  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Release  of  Interest  and 
Advertising  Costs 

If  ad  valorem  taxes  for  previous  years  are  delinquent  and  owing,  the 
board  of  county  commissioners  has  no  authority  to  waive  the  interest  and 
advertising   costs. 

6  March  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Rental  Property  Owned  by  a 
Municipality 

Rental  real  estate  owned  by  a  municipality  is  subject  to  county  ad 
valorem  taxation  and  a  leasehold  interest  in  land  owned  by  a  govern- 
mental unit  is  subject  to  local  ad  valorem  taxation. 

9  October  1956 

Taxation  ;  Ad  Valorem  Taxation  ;  Retroactive  Ressessment 

A  reduction  in  the  valuation  of  real  property  for  ad  valorem  tax  pur- 
poses upon  an  application  by  the  taxpayer  not  made  at  the  proper  time 
before  the  Board  of  Equalization  and  Review  but  made  after  the  assessment 
has  become  final  and  the  order  of  collection  has  been  placed  in  the  hands 
of  the  tax  collector  would  amount  to  an  unlawful  remission  of  taxes  as  pro- 
hibited in  G.  S.  105-403. 

14  March  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Revaluation  by  Board  of 
Equalization  and  Review;  Notice 

In  quadrennial  revaluation  years,  if  the  Board  of  Equalization  and  Review 
increases  the  values  placed  upon  real  estate  by  the  list  takers  and  assessors, 
notice  of  such  increase  should  be  given  to  the  taxpayers  involved  and  a 
hearing  afforded  them. 
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30  July  1956 

Taxation;  Ad  Valorem  Taxation;  Sanitary  Districts;  Commission 

of  Collector 

In  the  absence  of  any  special  act  setting  the  compensation  for  the  County 
Tax  Collector  for  collecting  sanitary  district  taxes,  the  compensation  is 
governed  by  G.  S.  105-424  which  allows  a  commission  of  5  per  cent  on  the 
first  $50,000.00  collected,  and  a  commission  of  2Y2  per  cent  upon  collections 
above  that  figure. 

20  November  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Sewage  Treatment  Facilities 

Waste  treatment  facilities  which  are  not  erected  or  required  for  the 
primary  purpose  of  reducing  water  pollution  are  not  exempt  from  ad 
valorem  taxation. 

18  March  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Sewage  Treatment  Facilities 

Sewage  and  waste  treatment  facilities  constructed  for  the  purpose  of 
abating,  reducing  or  eliminating  stream  pollution  are  exempt  from  ad 
valorem  taxes  upon  certification  by  the  State  Stream  Sanitation  Committee. 

4  March  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Stored  Cotton 

Cotton  owned  by  the  original  grower  thereof  is  exempt  from  ad  valorem 
taxes  if  the  cotton  was  grown  during  the  preceding  year.  If  the  cotton  is 
held  by  the  original  producer  in  a  public  warehouse  and  is  represented  by 
warehouse  receipts,  the  cotton  is  exempt  if  it  was  grown  in  the  preceding 
year. 

12  September  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Taxicabs  ;  Tax  Situs 

Where  a  taxi  stand  is  maintained  in  connection  with  a  taxicab  operation, 
the  cabs  are  taxable  at  the  place  where  the  stand  is  located. 

18  February  1957 

Taxation  ;  Ad  Valorem  Taxation  ;  Trucks  Operating  in  Interstate 
Commerce;  Tax  Situs 

An  interstate  trucking  company  with  its  principal  office  in  this  State 
and  with  terminals  in  various  other  States  of  the  Atlantic  Seaboard  should 
list  at  its  terminal  in  this  State  the  trucking  units  regularly  assigned  to 
such  terminal  and  also  any  rolling  stock  which  is  not  definitely  assigned  to 
a  specific  terminal.  However,  units  assigned  to  and  operating  out  of  ter- 
minals in  other  States  should  not  be  listed  in  the  county  of  the  company's 
home  office  in  this  State. 


166  BIENNIAL   REPORT    OP   THE   ATTORNEY    GENERAL  [VOL. 

19  March  1958 

Taxation  ;  Ad  Valorem  Taxation  ;  Trucks  Used  in  Connection 
with  Business;  Tax  Situs 

Trucks  used  in  connection  with  a  business  should  be  listed  at  the  place 
where  the  business  is  located  rather  than  at  the  residence  of  the  owner. 

29  November  1956 
Taxation  ;  Ad  Valorem  Taxation  ;  War  Veterans 
Property  owned  by  War  Veterans  is  not  exempt  from  ad  valorem  taxation. 

24  March  1958 

Taxation;  Beverage  Tax;  Beer;  Salesman's  License 

An  individual  who  procures  a  beer  wholesaler's  license  under  Section  506 
and  also  acts  as  his  own  salesman  does  not  require  a  salesman's  license 
under  Section  508,  but  an  individual  member  of  a  partnership  which  has 
a  wholesaler's  license  is  required  to  procure  a  salesman's  license  if  he  sells 
or  solicits  orders  on  behalf  of  the  partnership. 

5  September  1956 

Taxation;  Federal  Taxation;  Decedent's  Estate;  Priorities 

Payment  of  funeral  expenses  has  priority  over  the  Federal  income  tax 
liability  of  the  decedent.  Doctors'  bills  incurred  by  the  decedent  do  not 
have  such  a  priority. 

30  April  1957 

Taxation;  Franchise  Tax;  Sale  of  Electricity 

G.  S.  105-116  imposes  a  franchise  tax  on  those  electric  power  companies 
which  are  public  utilities.  If  a  company  generates  power  and  sells  it  solely 
to  one  person  under  contract,  the  generating  company  is  not  a  public  utility 
under  this  statute.  The  generating  company  would  be  liable  for  the  general 
franchise  tax  imposed  by  G.  S.  105-122. 

26  November  1956 

Taxation  ;  Franchise  Tax  ;  Services  Rendered  to  Federal 
Contractor 

A  common  carrier  of  passengers  furnishing  bus  transportation  to  a  pri- 
vate firm  in  conjunction  with  performance  of  a  contract  which  the  private 
firm  has  with  the  United  States  Army  is  not  entitled  to  an  exemption  from 
the  North  Carolina  3%  common  carrier  gross  receipts  tax.  The  transpor- 
tation service  is  not  sold  to  the  Federal  government  but  to  a  private  firm 
which  has  contracted  with  the  Federal  government,  and  the  fact  of  such 
Federal  contract  does  not  provide  an  exemption. 
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7  December  1956 

Taxation  ;  Gasoline  Tax  ;  Across-Line  Sales  ;  Tare  Allowance 

A  licensed  distributor  located  in  North  Carolina  who  pays  the  gasoline 
tax  on  a  receipts  basis  is  entitled  to  the  tare  allowance  provided  for  in 
G.  S.  105-434  on  across-line  sales  where  the  distributor  delivers  directly  to 
an  in-state  customer  from  an  out-of-state  plant  or  terminal  where  the 
delivery  is  made  either  in  a  tank  truck  owned,  rented  or  hired  by  the  dis- 
tributor or  by  means  of  a  contract  or  common  carrier  where  the  distributor 
pays  the  transportation  charges. 

28  January  1957 

Taxation  ;  Gasoline  Tax  ;  Gasoline  Used  in  Mosquito  Control  Program 

Gasoline  used  to  propel  mosquito  spraying  equipment  upon  the  highways 
is  not  exempt  from  the  gasoline  tax. 

23  October  1957 

Taxation;  Gasoline  Tax;  Refund;  Park  and  Recreation  Commissions 

Chapter  1226  of  the  1957  Session  Laws  which  provides  for  refund  of  gas- 
oline taxes  to  the  State  Highway  Commission,  counties  and  municipalities 
does  not  authorize  such  a  refund  of  gasoline  tax  to  the  City  Parks  and 
Recreation  Commissions. 

3  April  1958 

Taxation;  Gasoline  Tax;  Refunds;  Time  for  Making  Application; 

The  tax  imposed  upon  motor  carriers  by  Article  36B  of  Subchapter  V 
of  Chapter  105  of  the  General  Statutes  may  not  be  refunded  unless  appli- 
cation for  refund  is  made  within  180  days  after  the  close  of  the  quarter  in 
which  the  refund  accrued. 

23  April  1958 

Taxation;  Gasoline  Tax;  Refund;  Unlicensed  Distributors; 
Losses  from  Storage  Tank  Leakage 

G.  S.  105-434  does  not  authorize  a  gasoline  tax  refund  to  a  nonlicensed 
distributor  for  losses  caused  by  leakage  of  storage  tanks. 

10  October  1956 
Taxation;  Gasoline  Tax;  School  Activity  Buses 
School  activity  buses  are  not  entitled  to  use  tax-free  gasoline. 
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21  March  1957 

Taxation;  Gift  Tax;  Exemption;  Several  Donees 

It  has  been  the  policy  of  the  North  Carolina  Department  of  Revenue  to 
require  that  the  portion  of  the  $25,000  gift  tax  exemption  elected  to  be 
applied  to  a  particular  year  must  be  prorated  among  all  of  the  gifts  made 
during  the  year  to  Class  A  donees. 

3  July  1956 

Taxation;  Gift  Tax;  Gifts  of  Securities  to  Children 

Gifts  made  under  the  provisions  of  the  Gift  of  Securities  to  Minors  Law 
are  subject  to  the  gift  tax. 

1  November  1956 

Taxation;  Income  Tax;  Contributions  to  Masonic  Lodge  Building  Fund 

Donations  to  a  Masonic  Lodge  Building  Fund  are  not  deductible  for 
income  tax  purposes. 

11  July  1957 

Taxation;    Income    Tax;    Corporations;    Carry-Over    Loss 

As  to  the  determination  of  the  income  of  a  corporation  for  income  tax 
purposes  the  Revenue  Act  provides  that  the  carry-over  losses  authorized  by 
G.  S.  105-147 (6d)  are  to  be  treated  as  deductions  and  that  such  losses  are 
one  of  the  deductions  to  be  made  in  arriving  at  net  income  and  should  be 
deducted  before  applying  the  5  per  cent  limitation  on  contributions  pro- 
vided by  G.  S.  105-147(9). 

9  August  1956 

Taxation  ;  Income  Tax  ;  Death  Benefits  Paid  to  Widow 

Whether  payments  made  by  an  employer  to  a  widow  or  survivor  of  a 
deceased  employee  should  be  reported  as  income  by  the  recipient,  or  whether 
the  payment  is  a  gift,  is  a  question  which  must  be  determined  by  all  the 
facts  of  the  particular  case.  As  a  general  proposition,  if  there  is  no  en- 
forceable obligation  on  the  part  of  the  employer  to  make  the  payment,  such 
payment  will  constitute  a  gift.  In  making  its  determination,  it  would  be 
appropriate  for  the  Department  of  Revenue  to  take  into  account  whether 
there  has  been  a  regular  practice  of  making  such  payments  to  the  survivor 
of  deceased  employees.  If  there  has  been  such  a  regular  practice,  there  is 
at  least  an  implication  that  the  payments  constitute  an  employment  benefit 
relied  upon  by  the  deceased  employee,  or  an  implication  that  there  is  an 
implied  contract  between  employer  and  employee  that  such  payments  would 
be  made  as  a  condition  of  employment.  In  this  latter  event,  the  payments 
would  not  constitute  a  gift,  but  would  be  subject  to  the  State  income  tax. 
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13  November  1956 

Taxation  ;  Income  Tax  ;  Doing  Business  ;  Sharpening  Service 

A  representative  of  a  saw  sharpening  service  keeps  in  North  Carolina  a 
stock  of  goods  in  his  automobile.  When  he  calls  on  his  customers  in  North 
Carolina,  he  exchanges  sharpened  instruments  for  dull  instruments.  Agents 
in  this  State  solicit  business,  exchange  blades,  and  make  collections  in 
North  Carolina.  The  service  is  doing  business  in  North  Carolina  for  income 
tax  purposes. 

3  March  1958 

Taxation  ;  Income  Tax  ;  Drilling  Cost  of  a  Water  Well 

Cost  of  drilling  dry  well  and  cost  of  drilling  producing  well  for  business 
purposes  held  to  be  properly  added  together  as  capital  expenditures  and 
properly  depreciable. 

11  March  1957 

Taxation;  Income  Tax;  Exchange  of  Common  Stock  for 
Preferred  Stock 

Under  the  particular  facts  stated,  the  recapitalization  by  which  the 
common  stock  of  the  corporation  is  exchanged  for  preferred  stock  in  the 
same  corporation  constitutes  an  exchange  of  property  of  like  kind.  No 
income  tax  gain  is  realized  on  account  of  this  exchange. 

9  August  1956 

Taxation;  Income  Tax;  Federal  Employees  Compensation  Act 

Payments  received  by  the  widow  of  a  Federal  employee  under  the 
Federal  Employees  Compensation  Act  are  subject  to  North  Carolina  income 
tax  inasmuch  as  such  payments  are  not  excluded  by  statute.  The  exclusion 
in  G.  S.  105-141(2)  (e)  exempts  from  taxation  only  amounts  received  under 
the  North  Carolina  Workmen's  Compensation  Act,  for  personal  injuries 
or  sickness,  and  this  exclusion  is  not  broad  enough  to  cover  payments 
received  under  the  Federal  Employees  Compensation  Act. 

26  May  1958 

Taxation  ;  Income  Tax  ;  Federal  Excise  Tax  on  Gasoline 

The  Federal  excise  tax  on  gasoline  is  not  deductible  for  North  Carolina 
income  tax  purposes. 

23  April  1957 

Taxation;  Income  Tax;  Inventory  Valuation 

For  State  income  tax  purposes  a  taxpayer  is  required  to  value  his 
inventory  under  the  same  method  which  he  uses  to  obtain  the  valuation  for 
Federal  income  tax  purposes. 
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12  September  1956 

Taxation  ;  Income  Tax  ;  Life  Insurance  Reserves 

Life  insurance  reserves  do  not  constitute  "borrowed  capital"  within  the 
meaning  of  Section  318  of  the  Revenue  Act. 

26  September  1957 

Taxation;  Income  Tax;  N.  C.  Resident  Permanently  Removing  to 
Foreign  Country 

Under  the  particular  facts  presented,  the  North  Carolina  resident  aban- 
doned his  domicile  in  this  State  and  established  domicile  in  a  foreign  coun- 
try, although  he  remained  a  citizen  of  the  United  States.  He  is  not  liable 
to  North  Carolina  for  income  taxes  on  salary  earned  by  personal  services 
in  the  foreign  country. 

20  February  1957 

Income  Tax  ;  Nonresident  ;  Members  of  Armed  Forces  ;  Military  Pay 

A  serviceman  who  is  a  resident  of  another  State  but  is  temporarily  in 
North  Carolina  solely  by  virtue  of  military  orders  is  not  required  to  pay 
income  tax  to  this  State  upon  his  military  pay. 

26  October  1956 

Taxation;    Income   Tax;    Premiums   for   Group   Insurance 

Premiums  paid  by  an  employer  for  group  insurance  for  the  benefit  of  his 
employees  are  includible  in  the  gross  income  of  the  employees  for  income 
tax  purposes. 

18  July  1957 

Taxation;  Income  Tax;  Priority  of  Tax  Claim  in  Estate  of  Decedent 

The  claim  of  the  State  for  unpaid  income  taxes  falls  within  the  fourth 
class  of  claims  against  a  decedent's  estate. 

30  September  1957 

Taxation;  Income  Tax;  Repossession  of  Real  Property  Upon  Default; 

Bad  Debt  Loss 

The  taxpayer  sells  real  estate  and  receives  as  a  part  of  the  purchase 
price  certain  notes.  At  a  subsequent  time  the  purchaser  reconveys  the  real 
estate  to  the  taxpayer  in  satisfaction  of  the  notes.  The  difference  between 
the  face  amount  of  the  notes  and  the  fair  market  value  of  the  realty  at 
the  time  of  reconveyance  is  a  bad  debt  loss  deductible  for  purposes  of  the 
North  Carolina  income  tax. 
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26  October  1956 

Taxation;  Income  Tax;  "Split-Dollar"  Life  Insurance  Premium 
Payment  Plan 

Under  the  "Split-Dollar"  Life  Insurance  Premium  Payment  Plan,  the 
portion  of  the  premium  advanced  by  the  employer  does  not  constitute 
income  to  the  employee  and  is  not  deductible  by  the  employer. 

6  February  1958 

Taxation;  Income  Tax;  Teachers;  Professional  Dues  and 
Subscriptions 

Professional  dues  and  the  cost  of  subscriptions  to  professional  publica- 
tions are  deductible  from  the  gross  income  of  teachers  for  income  tax 
purposes. 

15  October  1957 

Taxation;  Income  Tax;  Trusts  Deduction  by  Beneficiary 
of  Loss  by  Trust 

A  beneficiary  of  an  estate  is  not  entitled  to  deduct  from  his  income  a  loss 
sustained  by  the  estate  in  the  last  taxable  year  of  the  estate. 

15  July  1957 

Taxation;  Income  Tax;  Trusts;  Definition  of  Corpus 

For  the  purpose  of  prorating  for  income  taxes  the  personal  exemption 
permitted  to  trusts,  the  word  "corpus"  means  the  original  property  placed 
in  the  trust  and  devoted  to  the  earning  of  income  plus  such  additions  and 
diminutions  of  the  corpus  as  have  occurred  since  the  time  of  the  establish- 
ment of  the  trust.  Whether  a  transaction  of  the  trust  results  in  an  increase 
or  a  decrease  of  the  trust  corpus,  as  distinguished  from  income  of  the 
trust,  is  determined  by  the  provisions  of  the  trust  instrument.  If  the  trust 
instrument  is  silent  on  this  point,  then,  in  this  State,  such  a  determination 
would  be  made  under  the  Uniform  Principal  and  Income  Act  contained  in 
Chapter  37  of  the  General  Statutes. 

30  April  1957 

Taxation;  Income  Tax;  Trusts;  Nonresident  Beneficiary 

A  North  Carolina  trustee  distributes  all  of  the  trust  income  for  the  year 
to  the  sole  nonresident  beneficiary.  All  of  the  income  arises  from  dividends 
and  interest  on  intangibles.  The  trustee  is  not  required  to  file  a  fiduciary 
return  to  the  State.  The  beneficiary  is  not  required  to  pay  income  tax  to 
North  Carolina  provided  the  trustee  holds  the  intangibles  in  passive  own- 
ership. 
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9  July  1957 

Taxation;  Inheritance  Tax;  Death  Benefits;  Savings  Associations 

Retirement  Fund 

A  lump  sum  death  benefit  paid  to  the  decedent's  widow  by  the  Savings 
Association  Retirement  Fund  must  be  included  in  the  gross  estate  of  the 
decedent  for  purposes  of  the  North  Carolina  inheritance  tax. 

3  April  1958 

Taxation;  Inheritance  Tax;  Deductions;  Widow's  Year's  Allowance 

For  inheritance  tax  purposes,  neither  the  value  of  the  widow's  dower 
nor  the  widow's  year's  allowance  are  deductible  from  gross  estate,  but  are 
distributable  to  the  widow. 

29  November  1956 

Taxation;  Inheritance  Tax;  Insurance  Exemption;  Proceeds  in 
Trust  for  Class  A  Beneficiary 

Life  insurance  proceeds  payable  to  a  trust  for  the  exclusive  benefit  of  a 
Class  A  beneficiary  may  qualify  for  the  $20,000  life  insurance  proceeds 
exemption  for  inheritance  tax  purposes. 

26  April  1957 

Taxation  ;  Inheritance  Tax  ;  Jointly  Owned  Personal  Property 

Personal  property  jointly  owned  by  the  decedent  and  another  but  without 
a  contract  of  survivorship  must  be  included  in  the  gross  estate  of  the  de- 
cedent for  inheritance  tax  purposes  to  the  extent  that  the  decedent  fur- 
nished the  consideration  for  the  purchase  of  the  property,  unless  the  sur- 
vivor can  show  that  the  property  or  a  portion  of  it  was  given  to  the  sur- 
vivor by  a  completed  inter  vivos  gift. 

31  December  1956 

Taxation;  Inheritance  Tax;  Joint  Building  and  Loan  Account 

In  levying  inheritance  taxes  on  the  estate  of  a  decedent  who  held  a  joint 
building  and  loan  account  with  the  right  of  survivorship,  it  is  the  practice 
of  the  North  Carolina  Department  of  Revenue  to  include  the  entire  amount 
of  the  account  in  the  decedent's  gross  estate  except  for  those  portions  con- 
tributed to  the  account  by  the  survivor  or  which  were  given  to  the  sur- 
vivor by  an  inter  vivos  gift. 
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18  October  1956 

Taxation;  Inheritance  Tax;  Joint  Tenants  of  Personalty  With 
Right  of  Survivorship 

Personal  property  passing  to  a  survivor  under  a  contract  creating  a 
joint  tenancy  with  right  of  survivorship  is  subject  to  inheritance  taxes  in 
proportion  to  the  contribution  made  by  the  decedent  in  acquiring  the 
personal  property. 

16  January  1957 

Taxation;  Inheritance  Tax;  Property  Outside  the  State 

A  North  Carolina  resident  dies  leaving  property  both  within  and  without 
the  State.  The  property  within  the  State  is  devised  to  the  widow.  The  real 
property  located  outside  the  State  is  devised  to  a  sister  and  a  nephew.  The 
North  Carolina  inheritance  taxes  must  be  computed  in  accordance  with  the 
formula  stated  in  G.  S.  105-21  and  the  real  property  located  outside  the 
State  must  be  included  in  the  denominator  in  the  formula. 

5  August  1957 

Taxation;  Inheritance  Tax;  Railroad  Retirement  Benefits 

A  lump  sum  payment  to  a  sister  beneficiary  of  a  decedent  made  pursuant 
to  the  provisions  of  the  Railroad  Retirement  Act  is  a  statutory  entitle- 
ment which  does  not  arise  in  such  a  fashion  that  it  should  be  included  as  a 
part  of  a  decedent's  estate  for  inheritance  tax  purposes. 

21  November  1957 

Taxation  ;  License  Tax  ;  Attorneys  Making  Incidental  Sale  of 
Real  Estate 

Attorneys  who,  as  an  incident  to  the  practice  of  law,  sell  real  estate  at 
auction  are  not  subject  to  privilege  license  taxes  levied  against  auctioneers 
of  real  estate. 

2  August  1957 

Taxation;  License  Tax;  Authority  to  Refuse  to  Sell  to 
Delinquent  Taxpayer 

A  city  may  not  refuse  to  sell  a  privilege  license  to  an  applicant  simply 
because  the  applicant  is  delinquent  in  the  payment  of  ad  valorem  taxes. 

9  June  1958 

Taxation  ;  License  Tax  ;  Automobile  Dealers 

When  a  new  car  dealer  operates  a  used  car  lot  in  the  same  town,  no 
privilege  license  is  due  for  the  used  car  lot  if  the  two  businesses  are  oper- 
ated under  the  same  name. 
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28  April  1958 

Taxation;  License  Tax;  Business  Outside  the  City  Making 
Deliveries  in  the  City 

A  municipality  may  by  proper  ordinance  levy  a  privilege  license  tax  upon 
a  business  located  outside  a  municipality  which  carries  on  its  trade  or 
business  within  the  municipality. 

14  February  1957 

Taxation;  License  Tax;  Carnival  Companies  and  Rides; 

If  a  carnival  company  pays  the  graduated  license  tax  under  Section  107 
of  the  Revenue  Act,  no  additional  tax  is  due  upon  the  various  rides  whether 
or  not  such  rides  are  owned  and  operated  by  the  carnival  company  or  by 
separate  persons.  However,  when  the  machines  or  riding  devices  are  not 
operated  in  connection  with  a  carnival  company,  a  license  tax  of  $10.00 
per  riding  device  per  week  is  required. 

13  September  1956 

Taxation  ;  License  Tax  ;  Cigarette  Vending  Machines 

Municipalities  may  levy  an  annual  occupational  license  tax  not  in  excess 
of  $10.00  upon  operators  of  cigarette  vending  machines  even  though  the 
cigarette  vending  machines  are  placed  in  locations  which  have  paid  the 
municipal  privilege  license  tax  for  the  sale  of  tobacco  and  tobacco  products. 

25  April  1957 

Taxation;  License  Tax;  Christian  Science  Practitioner 

A  Christian  Science  Practitioner  is  exempt  from  the  statutes  regulating 
the  practice  of  medicine,  but  such  practitioner  must  pay  a  state-wide 
license  tax  under  the  provisions  of  Section  109  of  the  Revenue  Act. 

18  July  1957 

Taxation  ;  License  Tax  ;  Cleaning,  Pressing  and  Laundry  Business 

Within  the  limitations  set  by  the  statute,  cities  and  towns  may  impose  a 
license  tax  on  the  cleaning  and  pressing  business  and  a  separate  tax  on 
the  laundry  business,  although  the  same  person  performs  both  services. 

24  August  1956 

Taxation;  License  Tax;  Cotton  Merchants 

A  municipal  corporation  has  authority  under  G.  S.  160-56  to  levy  a  privi- 
lege license  tax  upon  merchants  within  the  corporate  limits  engaged  in 
buying  spot  cotton  brought  into  town  by  farmers. 
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5  November  1956 

Taxation;  License  Tax;  Dog  Tax;  Pack  of  Dogs 

Dogs  may  be  licensed  by  packs  or  kennels  in  lieu  of  licensing  them  in- 
dividually. 

1  May  1957 

Taxation;  License  Tax;  Drink  Dispenser;  Operated  by  School 

A  Coca-Cola  dispenser  machine  operated  by  a  high  school  for  the  use 
of  the  teachers  is  required  to  have  the  licenses  levied  under  Sections  130% 
and  144  of  the  Revenue  Act. 

2  July  1957 

Taxation;  License  Tax;  Effect  of  Municipal  Annexation 

When  a  municipality  annexes  territory  under  the  provisions  of  G.  S. 
160-445  et  seq.,  city  privilege  license  taxes  are  due  from  persons  in  the 
annexed  area  for  fiscal  years  beginning  after  the  date  of  annexation. 

4  September  1956 

Taxation;  License  Tax;  Electric  Motor  Repair 

A  municipality  may  impose  a  municipal  license  tax  on  the  business  of 
repairing  and  rewinding  electric  motors. 

28  August  1957 

Taxation;  License  Tax;  Extensions  of  Time  for  Renewing 

There  is  no  authority  for  extending  the  time  for  renewing  State  privilege 
license  taxes  and  one  who  continues  in  business,  for  which  a  license  tax  is 
required  beyond  the  expiration  date  of  his  license,  without  renewing  same 
is  guilty  of  a  misdemeanor. 

14  August  1956 

Taxation;  License  Tax;  Incidential  Sales  of  Junk  by  Manufacturer 

Incidental  sales  of  scrap  or  surplus  materials  from  manufacturing  oper- 
ations do  not  require  that  the  manufacturer  procure  a  privilege  license  as 
a  junk  dealer.  Such  sales  do  not  constitute  the  manufacturer  a  retailer 
within  the  meaning  of  the  Sales  Tax  Article. 

17  April  1957 
Taxation  ;  License  Tax  ;  Manufacturer  who  Sells  Directly  to  Dealers 

G.  S.  105-59 (a)  imposes  only  one  license  fee  on  a  manufacturer  of  light- 
ning rods  who  serves  as  his  own  dealer. 
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23  June  1958 

Taxation  ;  License  Tax  ;  Merchandising  Machines 

Counties  may  not  levy  a  per  machine  cigarette  or  other  vending  machine 
tax  upon  those  vending  machines  taxed  by  the  State  under  G.  S.  105-65.1, 
but  may  levy  an  annual  occupational  license  tax  of  $10.00  upon  operators 
of  cigarette  vending  machines. 

17  October  1957 

Taxation;  License  Tax;  Motor  Vehicle  Dealers;  County  and 
Municipal  Taxation 

By  virtue  of  subsection  (3)  (d)  of  Section  153  of  the  Revenue  Act,  a 
privilege  license  tax  may  be  levied  on  a  motor  vehicle  dealer  by  both  the 
county  and  town  in  which  a  motor  vehicle  dealer  is  located. 

27  July  1956 

Taxation;  License  Tax;  Nonresident  Oil  Dealers 

Municipalities  are  authorized  by  Section  160-56  of  the  General  Statutes 
to  impose  a  tax  upon  oil  dealers  who  maintain  no  place  of  business  within 
the  municipality  but  who  sell  and  deliver  fuel  oil  to  citizens  within  the 
municipality. 

18  March  1958 

Taxation  ;  License  Taxes  ;  Nonresident  Plumbers  and 
Electrical  Contractors 

A  municipality  may  levy  and  collect  a  privilege  license  tax  from  out-of- 
town  plumbers  and  electricians  who  come  into  town  and  do  work  within 
the  corporate  limits. 

30  April  1958 

Taxation;  License  Tax;  Opticians  Employed  By  Physicians 

An  optician  employed  by  physician  or  opthalmologist  upon  salary  basis 
and  performing  his  duties  under  the  direct  supervision  and  instructions  of 
his  employer  is  not  liable  for  optician's  license  under  Section  109  of  the 
Revenue  Act. 

14  November  1956 

Taxations;  License  Tax;  Peddlers;  Disabled  Veteran 

Boards  of  County  Commissioners  may  issue  a  certificate  exempting  dis- 
abled war  veterans  from  the  payment  of  privilege  license  taxes  upon 
peddlers. 
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3  January  1957 

Taxation  ;  License  Tax  ;  Peddlers  of  Farm  Products 

The  provisions  of  G.  S.  105-53  are  interpreted  to  mean  that  a  municipality 
may  not  levy  a  peddler's  license  tax  with  respect  to  the  sale  of  farm  prod- 
ucts which  are  raised  on  the  premises  owned  or  occupied  by  the  seller, 
whether  the  seller  be  a  resident  of  the  county,  some  other  county  in  the 
State,  or  a  resident  of  another  state. 

28  March  1957 

Taxation;  License  Tax;  Peddlers;  Fruit  Vendors 

One  who  removes  fresh  fruits  or  vegetables  from  a  truck  parked  upon  a 
street  or  highway  and  places  same  in  containers  a  few  feet  from  the  truck 
and  sells  the  fruits  or  vegetables  from  the  containers  is  a  peddler  for  the 
purpose  of  peddler's  license  taxation  although  he  does  not  sell  directly 
from  the  truck. 

11  September  1957 

Taxation;  License  Tax;  Peddler's  License;  Independent  Seller 
of  Bakery  Products 

An  individual  who  purchases  bakery  products  from  a  wholesaler  and  in 
turn  sells  them  to  retailers  is  subject  to  the  peddler's  license  imposed  by 
G.  S.  105-53. 

11  October  1956 

Taxation;  License  Tax;  Persons  Engaged  in  More  Than  One 
Licensed  Business 

A  person  who  is  engaged  in  more  than  one  business,  trade,  employment, 
or  profession  which  is  subject  to  privilege  license  taxes  is  required  to  pay 
the  license  tax  for  each  separate  activity  in  which  he  is  engaged. 

16  October  1957 

Taxation;  License  Tax;  Physical  Therapists  Employed  by  Physicians 

Physical  therapists  who  are  registered  in  accordance  with  Article  18  of 
Chapter  90  of  the  General  Statutes  and  who  work  only  under  the  orders 
and  direction  of  registered  physicians  are  not  subject  to  the  tax  levied  by 
Section  109  of  the  Revenue  Act  since  within  the  purview  of  this  section 
such  persons  are  not  practicing  an  "art  of  healing". 

21  November  1957 

Taxation;  License  Tax;  Sales  of  Sandwiches  Through 
Vending  Machines 

One  engaged  in  the  business  of  selling  sandwiches  through  vending  ma- 
chines is  subject  both  to  the  privilege  license  tax  levied  upon  prepared 
food  dealers  under  G.  S.  105-62  and  the  license  tax  levied  against  operators 
of  vending  machines  under  G.  S.  105-65.1. 
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2  July  1957 

Taxation  ;  License  Tax  ;  Trading  Stamps  ;  Stamps  Redeemable 
by  Issuing  Merchant 

A  merchant  delivers  to  his  customers  trading  stamps  redeemable  only 
at  his  own  store.  Such  activity  is  not  taxable  under  the  provisions  of 
G.  S.  105-92. 

6  August  1956 

Taxation  ;  License  Tax  ;  "U-Drive-Its" 

A  municipality  does  not  have  authority  to  levy  any  franchise  tax,  license 
tax,  or  other  fee  upon  "U-Drive-Its"  other  than  the  $1.00  license  tax  author- 
ized by  G.  S.  20-97(a). 

2  July  1957 

Taxation;  License  Tax;  Undertakers  and  Coffin  Vendors 

A  municipality  levies  the  privilege  license  tax  on  undertakers  authorized 
by  G.  S.  105-46.  The  municipality  cannot  levy  an  additional  tax  on  the 
same  person  for  the  privilege  of  selling  coffins. 

11  July  1956 

Taxation  ;  License  Tax  ;  Wines 

Municipalities  have  the  power  under  G.  S.  160-56  to  levy  a  privilege 
license  tax  upon  retail  dealers  in  fortified  wines. 

19  November  1957 

Taxation;  Poll  Tax;  Volunteer  Firemen 

The  provision  of  the  Constitution  of  North  Carolina  which  authorizes 
exemptions  from  payment  of  the  poll  tax  is  limited  to  special  cases  based 
upon  poverty  or  infirmity  and  would  not  permit  the  Board  of  County  Com- 
missioners to  exempt  from  payment  of  this  tax  volunteer  firemen. 

1  October  1956 
Taxation  ;  Poll  Tax  ;  Voting 

The  poll  tax  in  North  Carolina  has  no  relation  to  the  privilege  of  voting. 

20  May  1957 

Taxation;  Process  Tax;  County  Criminal  Court 

The  process  tax  levied  by  G.  S.  105-93  should  not  be  charged  in  the  bill 
of  costs  in  cases  finally  disposed  of  by  county  criminal  courts. 
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7  August  1956 

Taxation  ;  Process  Tax  ;  Petition  to  Review  Driver's  License 

Suspension 

The  process  tax  levied  under  Section  157  of  the  Revenue  Act  is  not 
applicable  to  a  petition  for  review  of  an  order  of  suspension  of  driver's 
license  under  G.  S.  20-279.2. 

19  February  1958 

Taxation;  Sales  and  Use  Tax;  Bibles 

Sales  of  Holy  Bibles  are  exempt  from  the  North  Carolina  sales  and  use 
tax. 

12  June  1958 

Taxation  ;  Sales  and  Use  Tax  ;  Book  Rentals 

Book  rentals  by  the  Bull's  Head  Bookshop  of  the  University  of  North 
Carolina  are  subject  to  the  retail  sales  tax. 

1  August  1956 

Taxation  ;  Sales  and  Use  Tax  ;  Cement  Products 

Retail  sales  of  concrete  steps,  fence  posts,  and  other  concrete  specialities, 
manufactured  incidental  to  the  manufacturing  of  concrete  blocks,  are  sub- 
ject to  the  sales  tax. 

2  June  1958 

Taxation  ;  Sales  and  Use  Tax  ;  Cherokee  Indians 

The  Cherokee  Indians  are  subject  to  the  North  Carolina  sales,  use,  and 
income  taxes  in  the  same  manner  as  are  other  citizens  of  North  Carolina. 

27  May  1958 
Taxation  ;  Sales  and  Use  Tax  ;  College  Annuals 
College  annuals  are  subject  to  the  sales  and  /or  use  tax. 

12  March  1957 

Taxation;  Sales  and  Use  Tax;  Contract  to  Resell  to 
Federal  Government 

Under  the  particular  contract  between  the  contractor  and  the  United 
States,  the  contractor  purchases  materials  for  resale  to  the  United  States. 
The  contractor  is  liable  only  for  the  wholesale  tax  on  these  purchases. 
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10  September  1956 
Taxation  ;  Sales  and  Use  Tax  ;  Five-Cent  Sales 
The  sales  tax  applies  to  merchants  who  make  only  54  sales. 

11  December  1956 

Taxation;  Sales  and  Use  Tax;  Industrial  Fuel;  Asphalt  Plant 

Purchases  of  fuel  oil  to  be  used  by  a  firm  in  processing  asphalt  intended 
for  resale  are  exempt  from  the  sales  tax. 

15  January  1958 

Taxation;  Sales  and  Use  Tax;  Letterhead  Stationery 

A  taxpayer  who  purchases  paper  from  a  printing  company  and  who  at 
the  same  time  orders  letterheads  printed  on  the  paper  cannot  be  said  to 
"furnish  paper"  on  which  the  service  of  printing  is  performed  and,  there- 
fore, the  entire  transaction  would  be  subject  to  sales  taxes. 

30  January  1957 

Taxation  ;  Sales  and  Use  Tax  ;  Mill  Machinery  ;  Conveyors 

After  the  manufacturing  process  is  completed,  conveyors  moving  the 
product  to  boxcars  for  shipment  are  not  classifiable  as  mill  machinery. 

20  February  1957 

Taxation  ;  Sales  and  Use  Tax  ;  Nonresident  ;  Member  of  Armed  Forces  ; 
Bringing  Automobile  into  State 

A  serviceman  who  is  present  in  North  Carolina  solely  by  virtue  of  mili- 
tary orders  who  has  not  taken  steps  which  would  make  him  a  resident  of 
this  State  may  register  his  automobile  which  he  had  brought  into  this 
State  without  the  payment  of  sales  or  use  tax. 

17  April  1957 

Taxation;  Sales  and  Use  Tax;  Retailer;  Effects  of  Failure  to  Register 

A  contractor  also  is  engaged  in  the  business  of  buying  and  selling  mill 
machinery  to  manufacturing  plants  and  industries.  Such  sales  are  retail 
sales  taxable  at  the  wholesale  rate  only.  However,  if  the  contractor  is  not 
registered  with  the  Department  of  Revenue  as  a  retail  merchant,  his  pur- 
chases of  this  equipment,  even  though  for  resale,  are  taxable  at  the  retail 
rate. 
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18  July  1957 

Taxation;  Sales  and  Use  Tax;  Sales  Price;  Federal  Excise  Tax 

If  a  manufacturer's  excise  tax  is  imposed  on  a  sale  by  a  manufacturer 
to  a  retailer,  the  amount  of  such  tax  must  be  included  as  a  part  of  the 
sales  price  for  the  purpose  of  computing  the  North  Carolina  sales  tax. 

18  March  1958 

Taxation;  Sales  and  Use  Tax;  Sales  Price;  Transportation  Charges 

In  sales  of  tangible  personal  property,  if  title  to  the  property  passes 
to  the  purchaser  at  the  destination  point,  transportation  charges  shall 
be  included  both  for  sales  and  use  tax  purposes,  but  if  title  passes  to  the 
purchaser  at  the  point  of  origin,  transportation  charges  are  included  for 
use  tax  purposes  but  not  for  sales  tax  purposes. 

27  March  1957 

Taxation  ;  Sales  and  Use  Tax  ;  Sales  Price  ;  Trade-In  Allowance 

An  automobile  dealer  sells  at  retail  a  new  car  listed  on  his  books  at  a 
certain  gross  sales  price.  He  allows  as  a  reduction  of  that  price  an  allow- 
ance for  a  used  car  taken  as  a  trade  in.  The  retail  sales  tax  must  be  paid 
on  the  total  gross  sales  price  as  listed  on  his  books  without  the  reduction  for 
the  trade-in  allowance. 

12  November  1957 

Taxation  ;  Sales  and  Use  Tax  ;  Sales  to  Federal  Land  Banks 

Sales  of  tangible  personal  property  to  Federal  Land  Banks  are  exempt 
from  the  North  Carolina  sales  and  use  tax. 

13  November  1956 

Taxation  ;  Sales  and  Use  Tax  ;  Sales  by  Supplier  to 
Government  Contractor 

Sales  of  lumber  to  a  contractor  to  be  used  by  him  in  fulfilling  a  steve- 
doring and  loading  contract  with  the  Federal  government  are  subject  to 
the  sales  tax. 

19  March  1958 

Taxation  ;  Sales  and  Use  Tax  ;  Sales  of  Soft  Drinks  by  a  Municipality 

Sales  of  soft  drinks  made  by  a  municipality  through  vending  machines 
are  subject  to  the  3  per  cent  sales  tax  even  though  the  proceeds  of  such 
sales  are  used  for  charitable  or  benevolent  purposes. 
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24  March  1958 

Taxation;  Sales  and  Use  Tax;  School  Stores 

Sales  made  by  school  stores  to  pupils  are  subject  to  the  retail  sales  tax, 
if  such  sales  would  be  taxable  if  made  by  regular  merchants. 

TRUSTS 

10  March  1958 

Trusts  ;  Foreign  Corporation  as  Trustee 

G.  S.  55-132  prohibits  a  nonresident  bank  and  trust  company  from  acting 
as  a  trustee  under  the  will  of  a  North  Carolina  resident.  A  nonresident 
bank  and  trust  company  may,  however,  act  as  trustee  under  a  living  trust 
agreement  executed  with  a  North  Carolina  resident  and  such  bank  and 
trust  company,  as  trustee  of  this  living  trust,  may  receive  property  under 
the  will  of  this  resident  to  be  administered  according  to  the  terms  of  the 
living  trust  and  such  property  shall  not  be  deemed  to  be  held  under  a 
testamentary  trust.  (G.  S.  31-47) 


UNIFORM  RECIPROCAL  ENFORCEMENT  OF 
SUPPORT  ACT 

19  December  1957 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Attorney  Fees; 

Solicitor 

Under  the  provisions  of  Chapter  52A  of  the  General  Statutes,  the  Uni- 
form Reciprocal  Enforcement  of  Support  Act,  the  solicitor  of  a  recorder's 
court  who  appears  on  behalf  of  a  plaintiff  in  an  action  in  which  this  State 
is  the  responding  state  may  not  properly  be  allowed  a  fee  for  his  services. 

27  August  1956 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Choice  of  Court; 
Duty  of  Solicitor 

In  actions  under  the  Uniform  Reciprocal  Enforcement  of  Support  Act 
in  which  this  State  is  the  responding  state,  in  a  county  having  a  county 
criminal  court  established  under  the  provisions  of  G.  S.  7-384,  such  court 
is  the  proper  court  for  the  trial  of  such  actions  and  the  Solicitor  of  such 
court  has  the  duty  of  appearing  on  behalf  of  the  plaintiff. 
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5  November  1956 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Enforcement  of 
Judgment  of  Another  State 

An  action  may  not  properly  be  brought  under  the  North  Carolina  Uni- 
form Reciprocal  Enforcement  of  Support  Act  to  enforce  a  judgment  of 
another  state. 

11  December  1957 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Jurisdiction 
of  Juvenile  Court 

A  Juvenile  Court  does  not  have  jurisdiction  to  hear  cases  under  the 
Uniform  Reciprocal  Enforcement  of  Support  Act,  Chapter  52A  of  the 
General  Statutes. 

3  April  1958 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Jurisdiction 
of  Recorder's  Court 

Any  court  which  is  a  court  of  record  having  jurisdiction  to  determine 
liability  of  persons  for  the  support  of  dependents  in  any  criminal  pro- 
ceeding has  jurisdiction  to  try  cases  arising  under  the  Uniform  Reciprocal 
Enforcement  of  Support  Act  (Chapter  52 A  of  the  General  Statutes)  when 
this  State  is  the  responding  state.  Such  court  may  require  the  defendent 
to  post  bond  to  assure  payment  of  any  amount  required  to  be  paid  by  the 
said  defendant,  and  may  also  order  the  sale  of  his  property  in  enforcement 
of  an  order  of  support. 

12  April  1957 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Law  Applicable 

An  action  may  not  be  brought  under  the  North  Carolina  Uniform  Re- 
ciprocal Enforcement  of  Support  Act  to  enforce  the  judgment  of  the  court 
of  another  state.  A  North  Carolina  court  may  take  only  such  action  as  is 
authorized  by  the  North  Carolina  Uniform  Reciprocal  Enforcement  of 
Support  Act,  or  other  North  Carolina  law,  regardless  of  the  provisions  of 
a  Uniform  Support  Act  of  another  state.  The  North  Carolina  Uniform 
Reciprocal  Enforcement  o^  Support  Act  does  not  authorize  a  court  in  this 
State,  when  it  is  the  responding  state,  to  order  a  defendant  in  this  State 
to  pay  counsel  fees  for  counsel  in  another  state. 


UTILITIES 

3  March  1958 

Utilities  ;  Bus  Act  ;  Taxicabs 

All  taxicabs,  as  that  word  is  commonly  used,  are  exempt  from  regulation 
by  the  Utilities  Commission.  In  addition  thereto,  all  other  motor  vehicles 
performing  services  ordinarily  rendered  by  taxicabs  and  which  carry  not 
more  than  six  passengers  and  which  do  not  operate  over  a  regular  route 
are  likewise  exempt  from  regulation. 
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UTILITIES  COMMISSION 

1  August  1957 

Utilities  Commission  ;  Discontinuing  Sewerage  System 

G.  S.  62-30(5)  gives  to  the  N.  C.  Utilities  Commission  the  right  to  super- 
vise and  regulate  sewerage  systems.  It  is  necessary  to  secure  the  consent 
of  the  North  Carolina  Utilities  Commission  before  discontinuing  service 
to  customers. 

UNIVERSITY  OF  NORTH  CAROLINA 

21  May  1957 

University  of  North  Carolina;  Utilities  System;  Profits 

There  is  no  statute  expressly  restricting  the  use  of  receipts  from  the 
operation  of  the  utilities  system  by  the  University  of  North  Carolina  at 
Chapel  Hill,  and  in  view  of  past  administrative  practice  by  the  Director 
of  the  Budget  and  in  view  of  the  general  language  of  G.  S.  143-23  and 
G.  S.  143-27,  it  appears  that  the  Director  of  the  Budget,  in  his  discretion, 
may  authorize  profits  from  the  operation  of  the  utilities  system  to  be  used 
to  expand  and  enlarge  the  system,  and  to  be  used  for  other  line  items  in 
the  University  budget  which  may  not  be  directly  connected  with  the 
utilities  system. 

VETERANS 

19  December  1957 

Veterans  ;  Educational  Advantages  for  Children  of  Veterans  ; 
Free  Room  and  Board 

Although,  under  Article  15,  Chapter  116  of  the  General  Statutes,  a 
reasonable  board  allowance  may  be  furnished  in  lieu  of  the  actual  furnishing 
of  meals,  said  statute  cannot  be  construed  so  as  to  authorize  cash  payments 
to  be  used  for  off-campus  room  facilities,  since  the  statute  apparently 
contemplates  only  the  furnishing  of  a  dormitory  room. 

21  February  1958 

Veterans  ;  Educational  Advantages  for  Children  of  Veterans  ; 
Right  to  a  Dormitory  Room  by  Married  Student 

Under  G.  S.  116-150,  a  qualified  child  of  a  veteran  is  entitled  tc  a  free 
room  at  a  State-supported  institution  regardless  of  his  marital  status. 
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WATER  AND  WATERCOURSES 

20  May  1958 

Water  and  Watercourses  ;  Rights  of  Upper  and  Lower  Riparian  Owners 

A  riparian  proprietor  may  use  the  water  of  a  stream  for  his  use,  pro- 
vided he  does  not  divert  it  from  its  natural  channel  or  appropriate  so 
much  as  to  prevent  other  riparian  owners  from  having  equal  enjoyment 
with  himself,  or  does  not  use  the  same  in  such  an  unreasonable  manner 
as  to  materially  damage  or  destroy  the  rights  of  other  riparian  owners; 
a  reasonable  use  of  water  is  a  question  of  fact,  having  regard  to  the  type 
of  use,  the  occasion  and  manner  of  its  application,  its  object,  extent  and 
necessity,  and  the  nature  and  size  of  the  stream;  the  importance  and 
necessity  of  the  use,  as  well  as  the  extent  of  injury  caused  to  another 
riparian  owner,  must  be  taken  into  consideration;  while  the  Federal  Gov- 
ernment has  certain  paramount  rights  in  a  navigable  stream  for  purposes 
of  flood  control,  navigation  and  licensing  the  persons  or  corporations  for 
the  construction  of  dams  the  various  rights  as  between  riparian  owners 
on  the  same  stream  are  still  determined  by  local  state  law. 


WEAPONS 

19  March  1958 

Weapons;  Carrying  Concealed  Weapons;  Slung  Shot 

The  Supreme  Court  of  North  Carolina  has  not  defined  a  slung  shot 
within  the  meaning  of  G.  S.  14-269,  which  prohibits  the  carrying  of  con- 
cealed weapons.  Other  jurisdictions  have  defined  a  slung  shot  as  a  small 
mass  of  metal,  stone,  wood  or  other  hard  substance  to  which  is  affixed  a 
flexible  handle  or  strap  with  which  to  be  attached  to  the  wrist  and  used 
as  a  weapon. 

1  November  1956 

Weapons  ;  Carrying  Concealed  Weapon  ;  Taxicab  Drivers 

A  taxicab  driver  has  no  more  right  to  carry  a  weapon  concealed  about 
his  person  than  has  any  other  private  citizen. 

21  August  1957 

Weapons;  Switch  Blade  Knives;  Permits 

The  words  "bowie  knife,  dirk,  dagger,"  as  used  in  G.  S.  14-402,  do  not 
include  a  switch  blade  knife  so  as  to  require  that  a  purchaser  or  seller 
of  such  switch  blade  knife  secure  a  permit  from  the  Clerk  of  the  Superior 
Court. 


186  BIENNIAL   REPORT    OF  THE    ATTORNEY    GENERAL  [VOL. 

WELFARE 

9  July  1957 

Welfare;  Adjudication  of  Abandonment  by  Juvenile  Court 

Under  the  provisions  of  G.  S.  48-5,  subparagraph  (a),  as  amended  by 
Chapter  90  of  the  Session  Laws  of  1957,  a  Juvenile  Court,  upon  petition 
filed  by  any  person,  may  hear  and  determine  the  matter  of  abandonment 
of  a  child  by  its  parents.  In  such  a  hearing  the  requirements  for  notice, 
or  service  of  summons,  are  those  relating  to  Juvenile  Courts,  under  the 
provisions  of  G.  S.  110-28. 

3  December  1957 

Welfare;  Adoption  of  Minors;  Abandonment  by  Parent; 
Jurisdiction  of  Court 

Under  the  provisions  of  G.  S.  48-5  the  question  of  the  abandonment  of 
a  child,  whose  adoption  is  contemplated,  by  a  parent,  may  be  determined 
by  a  Juvenile  Court,  or  other  court  of  competent  jurisdiction,  prior  to 
institution  of  an  adoption  proceeding.  After  the  filing  of  a  petition  for 
adoption  a  determination  of  abandonment  may  be  made  by  the  court 
of  adoption. 

18  October  1956 

Welfare  ;  Adoption  of  Minors  ;  Adjudication  of  Abandonment 
in  Special  Proceeding 

There  is  no  authority  for  a  special  proceeding  before  the  Clerk  of  the 
Superior  Court  for  the  sole  purpose  of  declaring  that  a  child  has  been 
abandoned  by  a  parent.  A  Clerk  of  the  Superior  Court  in  one  county  may 
not  appoint  a  next  friend  to  give  or  withhold  consent  to  the  adoption  of 
a  child  in  an  adoption  proceeding  filed  later  in  another  county  (G.  S.  48-9). 

26  November  1957 

Welfare;  Adoption  of  Minors;  Adjudication  of  Abandonment; 
Service  of  Summons 

It  is  doubtful  that  an  adoption  proceeding  would  be  valid  without  the 
consent  of  one  of  the  natural  parents  of  the  child,  where  such  parent  was 
declared  by  a  juvenile  court  to  have  abandoned  the  child  within  the  mean- 
ing of  the  adoption  laws,  but  where  in  the  proceeding  before  the  juvenile 
court  such  parent  was  not  served  with  notice  of  the  hearing  either  in  person 
or  by  publication. 

3  April  1958 

Welfare;  Adoption  of  Minors;  Adoption  by  Persons  Not 
Lawfully  Married 

Under  the  provisions  of  Chapter  48  of  the  General  Statutes  a  man  and 
woman  who  are  not  man  and  wife  may  not  properly  join  in  a  petition  for 
the  adoption  of  a  minor  child. 
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20  June  1957 

Welfare;  Adoption  of  Minors;  Consent  to  Adoption 

Where  a  parent  signed  a  consent  to  the  adoption  of  her  child  by  a  couple 
whose  names  appeared  on  the  consent  form,  the  consent  is  not  rendered 
invalid  by  the  fact  that  the  parent  deliberately  chose  not  to  look  at  the 
names  of  the  persons  to  whom  she  was  giving  consent. 

7  February  1957 


Welfare;  Adoption  of  Minors;  Consent  as  a  Condition  to  Suspension 
of  Jail  Sentence  for  Abandonment 

A  parent's  release  of  her  minor  children  and  her  consent  to  their  adoption, 
executed  as  a  condition  to  the  suspension  of  a  jail  sentence,  are  not  valid 
under  the  provisions  of  Chapter  48  of  the  General  Statutes. 

20  December  1957 

Welfare  ;  Adoption  of  Minors  ;  Consent  of  Father  ;  Child  Begotten 
During  Period  of  Separation 

Under  the  provisions  of  subsection  (b)  of  G.  S.  48-6,  the  necessity  for 
the  consent  of  a  father  for  the  adoption  of  his  child  is  not  eliminated  by 
a  divorce  between  the  parents  on  the  grounds  of  two  years  separation, 
where  the  child  was  begotten  more  than  two  years  before  the  filing  of 
the  complaint  in  the  divorce  action,  and  where  the  finding  of  fact  in  the 
divorce  decree  in  regard  to  separation  merely  stated  that  the  parties  had 
lived  separate  and  apart  for  two  years,  even  though  the  child  was  in  fact 
begotten  during  the  period  of  separation,  such  period  of  separation  having 
been  more  than  two  years. 

2  January  1957 

Welfare  ;  Adoption  of  Minors  ;  Consent  of  Father  Where 
Marriage  is  Bigamous 

In  the  adoption  of  a  child  conceived  during  the  period  of  cohabitation 
by  a  man  and  woman  following  a  bigamous  marriage,  the  consent  of  the 
mother  alone  is  not  sufficient.  G.  S.  50-11.1  provides  that  a  child  born  of 
a  bigamous  marriage  is  legitimate. 

13  August  1956 

Welfare  ;  Adoption  of  Minors  ;  Consent  of  Minor  Parent 

The  court  may  not  order  adoption  of  the  baby  of  a  fifteen-year-old  girl 
without  the  consent  of  said  girl  in  the  absence  of  a  finding  that  she  has 
abandoned  her  child  or  is  mentally  incompetent. 
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22  May  1957 

Welfare  ;  Adoption  of  Minors  ;  County  in  Which  Surrender  of 
Child  May  Be  Made 

Under  the  provisions  of  G.  S.  48-9,  subsection  (a)  (1),  the  parents  of  a 
child  may  surrender  such  child  for  adoption  to  any  private  child-placing 
agency  licensed  by  the  State  Board  of  Public  Welfare  regardless  of  the 
county  or  counties  in  which  such  agency  has  its  office  or  offices.  On  the 
other  hand,  a  county  superintendent  of  public  welfare  may  accept  such 
surrender  only  if  the  child  were  born  in  his  county  or  a  parent  or  the 
parents  had  established  residence  in  his  county. 

26  June  1958 

Welfare  ;  Adoption  of  Minors  ;  Custody  ;  Jurisdiction  of  Juvenile 
Court  Prior  to  Filing  of  Petition  for  Adoption 

Where  a  Juvenile  Court  awards  custody  of  a  child  to  the  superintendent 
of  public  welfare,  and  later  one  parent — the  other  parent  being  deceased — 
executes  and  delivers  to  the  superintendent  of  public  welfare  a  general 
consent  to  the  adoption  of  the  child,  the  execution  of  such  consent  to 
adoption  does  not  deprive  the  Juvenile  Court  of  jurisdiction  to  make  orders 
respecting  the  custody  of  the  child.  On  the  other  hand,  the  jurisdiction 
of  the  Juvenile  Court  would  yield  to  that  of  a  court  of  adoption  which  had 
jurisdiction  to  make  orders  respecting  the  custody  of  the  child  in  con- 
nection with  an  interlocutory  or  final  decree  of  adoption. 

28  August  1957 

Welfare  ;  Adoption  of  Minors  ;  Examination  by  Attorney  of  Record 

of  Consent 

Under  the  provisions  of  G.  S.  48-25  (b)  the  Clerk  of  Court,  in  his  capacity 
as  court  of  adoption,  may  not  properly  exhibit  to  an  attorney  handling 
the  adoption  a  consent  or  consents  filed  in  the  adoption  proceeding. 

20  December  1957 

Welfare  ;  Adoption  of  Minors  ;  Filing  of  Consent  with  State 
Board  of  Public  Welfare 

Under  the  provisions  of  G.  S.  48-24  a  Clerk  of  the  Superior  Court  is 
required  to  file  the  original  of  the  consent  in  an  adoption  proceeding  with 
the   State  Board  of  Public  Welfare. 

24  January  1957 

Welfare;  Adoption  of  Minors;  Final  Order  Issued  After  Three  Years 

Under  the  provisions  of  G.  S.  48-28  the  final  order  of  adoption  is  not 
invalid  solely  because  it  was  not  entered  within  the  time  limit  specified  in 
G.  S.  48-21   (a). 
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25  July  1956 

Welfare;  Adoption  of  Minors;  Finding  of  Abandonment;  Service 
by  Publication 

The  court  of  adoption  may  make  a  finding  that  a  natural  parent  has 
abandoned  a  child  as  an  incident  to  a  proceeding  for  the  adoption  of  such 
child.  If  the  address  of  the  natural  parent  cannot  be  ascertained,  service 
may  be  made  by  publication  as  provided  in  G.  S.  1-98  et  seq.  The  original 
name  of  the  child  should  be  used  in  a  notice  by  publication  that  a  hearing 
is  to  be  held  on  the  question  of  abandonment  of  the  child  by  the  parent. 

8  July  1957 

Welfare  ;  Adoption  of  Minors  ;  Interlocutory  Decree 

Under  the  provisions  of  G.  S.  48-21  an  adoption  proceeding  is  not  invalid 
solely  by  reason  of  the  failure  of  the  Clerk  to  issue  an  interlocutory  decree 
within  six  months  after  the  filing  of  the  petition. 

16  August  1956 

Welfare;  Adoption  of  Minors;  Interlocutory  Decree;  Waiver 

In  an  adoption  proceeding  the  interlocutory  decree  may  not  be  waived 
solely  because  the  adopting  parents  had  previously  adopted  the  child  in 
a  foreign  country. 

26  March  1957 

Welfare;  Adoption  of  Minors;  Notice  of  Motion  to  Dismiss 

Under  the  provisions  of  G.  S.  48-20  the  court  is  required  to  give  notice 
of  a  motion  to  dismiss  an  adoption  proceeding.  This  requirement  applies 
where  the  court  on  its  own  motion  dismisses  the  proceeding  by  reason 
of  the  fact  that  three  years  had  elapsed  after  filing  of  the  petition,  under 
the  provisions  of  G.  S.  48-21. 

18  December  1956 

Welfare;  Adoption  of  Minors;  Printed  Forms  for  Use  in  Connection 
with  Adoption  Proceeding 

The  use  of  printed  forms  provided  by  the  State  Board  of  Public  Welfare 
for  the  petition,  interlocutory  decree,  and  final  order  in  adoption  proceed- 
ings is  not  mandatory.  Use  of  such  forms  does  not  justify  the  omission  of 
any  allegation  or  finding  required  by  the  pertinent  sections  of  Chapter 
48  of  the  General  Statutes. 
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23  October  1957 

Welfare  ;  Adoption  of  Minors  ;  Probationary  Period 

The  mere  fact  that  the  superintendent  of  public  welfare  did  not  remove 
a  child  from  the  home  of  the  petitioners,  after  having  been  given  custody 
and  control  of  such  child,  does  not  constitute  a  placement  of  the  child  in 
the  home  of  the  petitioners  by  the  superintendent  of  public  welfare  under 
the  provisions  of  G.  S.  48-21,  subsection  (d),  which  would  authorize  the 
court  to  shorten  the  probationary  period  between  the  granting  of  the 
interlocutory  decree  and  the  final  order  of  adoption  by  the  length  of  time 
the  child  has  resided  in  the  home  of  the  petitioners  prior  to  the  granting 
of  the  interlocutory  decree. 

23  April  1958 

Welfare  ;  Adoption  of  Minors  ;  Registration  of  Foreign  Adoption 

There  is  no  provision  in  the  laws  of  this  State  for  the  registration  of  an 
adoption  proceeding  of  another  jurisdiction. 

25  April  1958 

Welfare  ;  Adoption  of  Minors  ;  Removal  of  Petitioners  from  State 
After  Filing  Petition 

Where  a  petition  in  adoption  was  properly  filed  in  this  State,  the  court 
of  adoption  acquires  jurisdiction  to  dispose  finally  of  the  proceeding,  even 
though  the  petitioners  remove  to  another  state  before  issuance  of  the 
final  order. 

9  July  1957 

Welfare;  Adoption  of  Minors;  Time  Within  Which  Adoption 
Must  Be  Completed;  Adjudication  of  Abandonment 

Under  the  provisions  of  G.  S.  48-28  an  adoption  proceeding  is  not  invalid 
solely  because  it  was  not  completed  within  three  years  after  filing  the 
petition.  A  finding  of  abandonment  by  an  adoption  court  in  one  adoption 
proceeding,  which  is  later  dismissed,  is  a  finding  by  a  court  of  competent 
jurisdiction  for  determining  abandonment  of  a  child  by  its  parents  in 
another  adoption  proceeding. 

18  March  1958 

Welfare  ;  Day  Care  Facilities 

A  day  care  facility,  or  day  nursery,  in  which  two  or  more  children  of 
different  parents  are  cared  for  during  certain  hours  of  the  day  and  on 
certain  days  in  the  week  by  agreement  between  the  operator  of  the  nursery 
and  the  parents  of  the  children,  may  not  lawfully  be  operated  without 
having  first  obtained  a  license  from  the  State  Board  of  Public  Welfare, 
under  the  provisions  of  G.  S.  110-49.  No  school  or  kindergarten  subject 
to  the  supervision  of  the  State  Board  of  Education  is  required  to  be 
licensed  by  the  State  Board  of  Public  Welfare  under  this  statute. 
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26  November  1957 

Welfare;  Old  Age  Assistance  Check;  Death  of  Recipient; 
Duty  of  Clerk 

Where  a  recipient  of  old  age  assistance  dies  without  having  endorsed 
a  check  for  old  age  assistance  to  which  he  was  entitled,  the  clerk  of  the 
Superior  court  of  the  county  on  which  the  check  was  drawn  is  required 
under  the  provisions  of  G.  S.  108-32  to  accept  such  check  and  administer  it 
under  the  provisions  of  G.  S.  28-68  and  28-68.2. 

21  June  1957 

Welfare;  Old  Age  Assistance  Claim;  Enforcement  During 
Lifetime  of  Recipient 

Upon  being  notified  by  a  superintendent  of  public  welfare  that  an  old 
age  assistance  grant  had  been  terminated  because  the  recipient  had  re- 
ceived several  thousand  dollars,  the  county  attorney  should,  if  his  investi- 
gation convinces  him  that  the  claim  could  be  enforced,  proceed  to  bring 
a  regular  civil  action  on  the  old  age  assistance  claim  (G.  S.  108-30.1 
through  108-30.3).  Any  judgment  obtained  should  be  docketed  and  execution 
should  proceed  as  in  the  case  of  other  judgments. 

28  August  1957 

Welfare  ;  Old  Age  Assistance  Lien  ;  Applicability  to  Payments 
Made  After  Recipient  Transfers  Property  Subject  to  Lien 

Under  the  provisions  of  G.  S.  108-30.1,  where  a  recipient  of  old  age 
assistance  conveys  real  property  subject  to  an  old  age  assistance  lien, 
the  lien  secures  repayment  of  assistance  payments  made  after  the  con- 
veyance of  the  property,  as  well  as  before  such  conveyance. 

22  November  1957 

Welfare;  Old  Age  Assistance  Lien;  Assignment 

The  old  age  assistance  lien  law,  G.  S.  108-30.1  through  108-30.3,  does 
not  contemplate  assignment  of  an  old  age  assistance  lien  by  a  county  to 
a  private  person  and  subsequent  enforcement  of  the  lien  by  such  private 
person. 

21  October  1957 

Welfare;  Old  Age  Assistance  Lien;  Authority  of  County  to  Collect 
Portion  of  Assistance  Furnished  by  Federal  Government 

A  county  has  authority,  under  the  provisions  of  G.  S.  108-30.1  through 
108-30.3,  to  recover  the  total  amount  of  old  age  assistance  paid  by  such 
county  to  an  old  age  assistance  recipient  from  and  after  October  1,  1951, 
including  that  part  of  the  total  amount  of  assistance  furnished  which  was 
contributed  by  the  Federal  Government  to  the  State  of  North  Carolina. 


192  BIENNIAL    REPORT    OF   THE    ATTORNEY    GENERAL  [VOL. 

24  January  1957 

Welfare;  Old  Age  Assistance  Lien;  Authority  of  County 

Commissioners  to  Release  Lien  on  Part  of  the  Real  Property 

Subject  to  the  Lien 

Under  the  provisions  of  G.  S.  108-30.1  a  board  of  county  commissioners 
does  not  have  the  authority  to  release  from  the  operation  of  an  old  age 
assistance  lien  a  portion  of  a  recipient's  real  property  upon  receipt  of  a 
sum  of  money  which  does  not  equal  the  total  amount  of  old  age  assistance 
paid  to  such  recipient  from  and  after  October  1,  1951. 

4  September  1956 

Welfare  ;  Old  Age  Assistance  Lien  ;  Cancellation 

Where  a  recipient  of  old  age  assistance  had  conveyed  property  some  time 
before  he  became  a  recipient  of  old  age  assistance  and  before  the  old  age 
assistance  lien  was  filed,  but  the  deed  of  conveyance  was  not  recorded  prior 
to  the  filing  of  the  old  age  assistance  lien,  the  board  of  county  commissioners 
may  cancel  the  lien  in  order  to  prevent  injustice. 

20  August  1957 

Welfare;  Old  Age  Assistance  Lien;  Enforcement;  Decedent's  Estate 

It  would  appear  to  be  proper  for  a  county  enforcing  a  claim  for  old  age 
assistance  previously  furnished  a  deceased  recipient,  which  claim  is  se- 
cured by  a  lien  under  the  provisions  of  G.  S.  108-30.1  through  108-30.3,  to 
bring  an  action  against  the  heirs  or  devisees  of  the  deceased  asking  for 
a  sale  by  a  commissioner. 

20  December  1957 

Welfare;  Old  Age  Assistance  Lien;  Enforcement  During  Lifetime 
of  Former  Recipient 

Under  the  provisions  of  G.  S.  108-30.1,  108-30.2,  and  108-30.3,  where  a 
former  recipient  of  old  age  assistance  has  left  North  Carolina  and  estab- 
lished residence  in  another  state,  leaving  real  property  in  this  State,  sub- 
ject to  an  old  age  assistance  lien,  a  county  which  furnished  him  old  age 
assistance  may  bring  an  action  to  reduce  the  lien  to  judgment  and  to 
execute  upon  the  judgment. 

4  June  1957 

Welfare;  Old  Age  Assistance  Lien;  Enforcement  During  Lifetime 
of  Recipient  ;  Property  Not  Homesite 

An  action  may  be  maintained  by  a  county  to  enforce  an  old  age  as- 
sistance lien  against  a  recipient's  life  interest  in  real  property  during  the 
life  of  the  recipient  so  long  as  the  property  is  not  being  used  as  a  home- 
site  by  the  recipient  or  any  of  the  specified  relatives  mentioned  in  G.  S. 
108-30.1. 
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1  May  1957 

Public  Welfare;  Old  Age  Assistance  Lien;  Estate  by  Entireties 

An  old  age  assistance  lien  is  a  lien  against  the  individual  property  of 
the  recipient  and  real  property  held  by  the  entireties  by  a  recipient  and 
his  spouse  may  not  be  levied  upon  in  enforcement  of  the  lien  unless  and 
until  the  recipient  survives  his  spouse.  Funds  derived  from  the  sale, 
pursuant  to  the  provisions  of  G.  S.  33-31,  by  a  guardian  for  both  recipient 
and  his  spouse  of  real  property  owned  by  the  recipient  and  his  spouse  as 
tenants  by  the  entireties  retain  the  character  of  real  property  and  may 
not  be  levied  upon  in  satisfaction  of  an  old  age  assistance  lien  unless  and 
until  the  spouse  predeceases  the  recipient. 

2  April  1958 

Welfare;  Old  Age  Assistance  Lien;  Husband  and  Wife  Both 
Recipients  ;  Foreclosure 

When  husband  and  wife  both  received  old  age  assistance,  the  husband 
died  leaving  real  property  which  he  devised  to  his  wife,  and  the  wife  quali- 
fied as  executor,  under  the  provisions  of  G.  S.  108-30.1  through  108-30.3 

(1)  The  two  liens  can  be  foreclosed  in  one  action. 

(2)  The  lien  against  the  estate  of  the  husband  is  paramount  to  that 
against  the  wife. 

(3)  In  the  event  foreclosure  suit  is  instituted  and  the  defend ent  or 
defendants  fail  to  answer,  judgment  by  default  final  may  be  taken 
before  the  clerk. 

29  May  1958 

Welfare;  Old  Age  Assistance  Lien;  Interstate  Filing  of  Old 
Age  Assistance  Liens 

G.  S.  108-30.1  through  108-30.3,  relating  to  old  age  assistance  liens,  do 
not  provide  for  the  filing  and  enforcement  of  a  lien  in  the  name  of  and 
on  behalf  of  an  agency  of  a  sister  state. 

14  January  1958 

Welfare;  Old  Age  Assistance  Lien;  Lien  Against  Tenant  in 
Common;  Partition  Sale 

Where  a  tract  of  land  is  sold  as  a  result  of  a  suit  for  partition,  and  an 
undivided  interest  in  said  tract  is  subject  to  an  old  age  assistance  lien, 
where  the  county  as  claimant  under  the  lien  is  given  an  opportunity  to 
assert  its  claim  against  the  proceeds  of  the  sale  of  the  undivided  interest, 
the  purchaser  of  the  tract  of  real  property  holds  the  same  free  of  the  lien. 
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9  April  1958 

Welfare;  Old  Age  Assistance  Lien;  Limitation  on  Action 

Under  the  provisions  of  G.  S.  108-30.1  a  county  may  not  institute  an 
action  to  enforce  an  Old  Age  Assistance  lien  more  than  three  years  after 
the  death  of  the  recipient  of  Old  Age  Assistance. 

31  August  1956 

Welfare;  Old  Age  Assistance  Lien;  Priority;  Cancellation 

An  old  age  assistance  lien  may  not  be  cancelled  upon  the  recovery  of  a 
part,  but  less  than  all,  of  the  amount  paid  under  the  old  age  assistance 
grant  after  October  1,  1951.  Under  G.  S.  108-30.1  an  old  age  assistance 
lien  takes  priority  over  a  subsequently  registered  deed  of  trust  to  the  extent 
of  all  payments  made  under  the  old  age  assistance  grant,  including  pay- 
ments made  after  the  registration  of  the  deed  of  trust. 

10  January  1957 

Welfare;  Old  Age  Assistance  Lien;  Priority;  Decedent's  Estate 

The  claim  of  a  county,  for  reimbursement  for  old  age  assistance  granted 
to  a  deceased  recipient,  secured  by  a  lien  upon  the  real  property  of  such 
recipient,  under  the  provisions  of  G.  S.  108-30.1,  108-30.2,  and  108-30.3, 
is  payable  as  a  debt  in  the  sixth  class  under  the  provisions  of  G.  S.  28-105. 

22  January  1958 

Welfare  ;  Old  Age  Assistance  Lien  ;  Priority  ;  Funeral  Expenses 

Where  an  old  age  assistance  lien  has  been  reduced  to  judgment  prior 
to  the  death  of  a  recipient  of  old  age  assistance,  the  judgment  lien  would 
take  priority  over  the  claim  for  funeral  expenses  later  incurred.  MOORE 
v.  JONES,  226  N.  C.  149.  But  an  old  age  assistance  lien  which  has  not  been 
enforced  or  reduced  to  judgment  prior  to  the  death  of  the  recipient  is  sub- 
ordinate to  the  claim  for  funeral  expenses.  LENOIR  COUNTY  v.  OUT- 
LAW, 241  N.  C.  97. 

20  February  1957 

Welfare;  Old  Age  Assistance  Lien;  Record  Title  in  Recipient; 
Property  Purchased  by  Non-Recipient 

Under  the  provisions  of  G.  S.  108-30.1  through  108-30.3,  the  board  of 
county  commissioners  does  not  have  authority  to  relieve  from  the  effects 
of  an  old  age  assistance  lien,  except  upon  payment  of  the  full  amount  of 
assistance  furnished  to  such  old  age  assistance  recipient  from  and  after 
October  1,  1951,  real  property,  the  record  title  to  which  was  vested  in  the 
old  age  assistance  recipient  by  another  who  had  paid  the  purchase  price 
and  considered  himself  in  fact  the  owner  of  the  property,  but  for  purposes 
of  his  own  chose  to  vest  the  record  title  in  the  old  age  assistance  recipient. 
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15  January  1958 

Welfare;  Old  Age  Assistance  Lien;  Recordation 

Under  the  provisions  of  G.  S.  108-30.1  an  old  age  assistance  lien  is  re- 
quired to  be  filed  in  the  regular  lien  docket  and  indexed  in  the  name  of 
the  lienee  in  the  defendents',  or  reverse  alphabetical,  side  of  the  cross- 
index  to  civil  judgments. 

31  March  1958 

Welfare  ;  Old  Age  Assistance  Lien  ;  Subordination  of  Lien  to  Lien 
Securing  Payment  of  Loan  for  Repairs 

The  Board  of  County  Commissioners  and  the  County  Board  of  Public 
Welfare,  acting  jointly,  have  the  authority  to  subordinate  an  old  age  as- 
sistance lien  to  a  new  lien  securing  a  loan,  the  proceeds  of  which  are  to  be 
used  for  the  necessary  repairs  to  the  dwelling  house  on  the  property. 

25  April  1957 

Welfare  ;  Salary  to  be  Paid  County  Superintendent  of  Public  Welfare 

The  salary  of  a  superintendent  of  public  welfare  is  determined  in  ac- 
cordance with  the  Merit  System  Compensation  Plan  by  the  county  welfare 
board,  with  the  approval  of  the  board  of  county  commissioners,  and  the 
salary  as  approved  is  paid  by  the  county. 

26  May  1958 

Welfare  ;  State  Board  ;  Authority  to  Receive  Federal  Funds 

The  State  Board  of  Public  Welfare  has  authority  to  accept  contributions 
from  the  Federal  Government  to  defray  administrative  expenses  connected 
with  the  operation  of  the  State  Board  of  Public  Welfare. 

24  January  1958 

Welfare;  Superintendents  of  Public  Welfare;  Permission  for 
Operations  on  Inmates  of  State  Institutions 

G.  S.  130-191  contains  no  authorization  for  a  county  superintendent  of 
public  welfare  to  consent  to  a  surgical  operation  to  be  performed  upon  an 
inmate  of  a  State  institution. 

30  May  1957 

Welfare  ;  Surgical  Expenses  of  Child  of  Indigents  ;  Liability  of  County 

Where  a  Juvenile  Court  finds  that  a  child  is  embraced  within  subsection 
2  of  G.  S.  110-21,  and  accordingly  orders  the  Superintendent  of  Public 
Welfare  to  take  custody  of  such  child,  and  where  the  Superintendent  of 
Public  Welfare  gives  consent  in  writing  to  surgery  to  be  performed  upon 
said  child,  the  execution  of  such  written  permission  does  not  alone  make 
the  county  liable  for  the  expense  of  the  operation  and  hospitalization  of 
such  child,  even  though  the  parents  of  the  child  may  be  indigent. 
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WILLS  AND  ADMINISTRATION 

12  July  1957 

Wills  and  Administration  ;  Right  of  Widow  to  Nominate  Administrator 

G.  S.  28-6 (b)  provides  that  any  person  who  renounces  his  right  to 
qualify  as  administrator  may  at  the  same  time  nominate  in  writing  some 
other  qualified  person  to  be  named  as  administrator,  and  such  designated 
person  shall  be  entitled  to  the  same  priority  of  right  to  qualify  as  admin- 
istrator as  the  person  making  the  nomination.  However,  the  appointment 
of  the  person  so  nominated  rests  within  the  sound  discretion  of  the  Clerk 
of  the  Superior  Court. 

11  April  1957 

Wills  and  Administration  ;  Widow  as  Administratrix  ;  Effect  of 
Widow's  Dissent 

If  a  widow  qualifies  as  administratrix,  c.  t.  a.  of  her  husband's  estate,  she 
cannot  afterwards  renounce  and  dissent,  but  must  carry  out  the  will  in  all 
of  its  provisions.  G.  S.  30-1  and  G.  S.  30-2. 


WORKMEN'S  COMPENSATION 

9  July  1957 

Workmen's  Compensation;  Traveling  Outside  State 

G.  S.  97-36  provides  that  where  an  accident  happens  while  an  employee 
coming  under  the  Workmen's  Compensation  Act  is  employed  elsewhere 
than  in  this  State  and  such  accident  would  entitle  him  or  his  dependents 
to  compensation  if  the  same  had  happened  in  this  State,  the  employee  or 
his  dependents  shall  be  entitled  to  compensation  if  the  contract  of  em- 
ployment was  made  in  this  State,  if  the  employer's  place  of  business  is  in 
this  State  and  if  the  residence  of  the  employee  is  in  this  State.  This  Section 
contains  a  proviso  to  the  effect  that  if  the  contract  of  employment  was  for 
services  exclusively  outside  of  the  State,  the  Workmen's  Compensation 
Act  shall  not  apply. 
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North    Carolina 

STATE  BUREAU  OF  INVESTIGATION 

Department  of  Justice 

Raleigh 

September  11, 1958 

Walter  F.  Anderson 

Director  P.  0.  Box  2828 

Honorable  Malcolm  B.  Seawell 
Attorney  General  of  North  Carolina 
Raleigh,  North  Carolina 

Re :    Biennial    Report 
Dear  Mr.  Seawell: 

There  is  submitted  herewith  the  Biennial  Report  for  the  State  Bureau  of 
Investigation  covering  the  fiscal  years  1956-57  and  1957-58. 
The  State  Bureau  of  Investigation  celebrated  its  Twentieth  Anniversary  on 
April  1,  1958.  The  Bureau  has  achieved  in  the  past  twenty  years  recognized 
leadership  among  the  law  enforcement  agencies  as  an  assisting  and  co- 
operating agency  as  attested  by  the  progressive  increase  of  services  ren- 
dered by  the  Investigative  and  Technical  Sections.  In  the  fiscal  year  1939-40, 
499  investigations  were  conducted,  as  compared  with  2,703  in  the  fiscal  year 
1957-58;  and  in  technical  services  6,022  for  the  fiscal  year  1939-40  in  com- 
parison with  24,151  for  the  fiscal  year  1957-58;  a  total  of  21,989  investiga- 
tions and  196,999  technical  services  rendered  by  the  Bureau  in  the  past 
twenty  years. 

During  the  past  biennium  the  Bureau  complied  with  5,350  investigative  re- 
quests of  which  3,622,  or  67.7  per  cent,  were  successfully  completed.  In 
addition  to  the  investigative  work,  46,788  technical  services  were  rendered 
to  our  State  and  local  law  enforcement  agencies. 

In  October  1956,  the  Division  of  Criminal  Statistics  was  transferred  from 
the  Attorney  General's  Department  as  an  administrative  function  and 
integrated  into  the  Bureau  Criminal  Records  Section  as  of  July  1,  1957.  The 
annual  reports  for  the  years  1956  and  1957  of  the  State's  Superior  and 
Inferior  Courts  contain  statistical  data  by  major  crime  classification  of 
judicial  criminal  judgment  by  race  and  sex  and  state-wide  criminal  convic- 
tions by  Judicial  District. 

The  present  staff  of  the  Bureau  totals  thirty-seven  which  includes  the 
Director,  two  Supervising  Agents,  twenty-one  Special  Agents,  five  Tech- 
nicians— including  one  Chemist,  one  Handwriting  Expert,  one  Ballistics  Ex- 
pert, and  two  Fingerprint  Experts — a  Supervisor  of  Records,  four  Steno- 
graphers, two  Clerk-Typists,  and  one  Key  Punch  Operator. 
On  behalf  of  the  staff  and  the  Special  Agents,  I  wish  to  express  our  appre- 
ciation for  the  fine  cooperation  given  the  Bureau  from  the  Executive  De- 
partments of  the  State,  Sheriff's  Departments,  Police  Departments,  Solici- 
tors, Judges,  Clerks  of  Court,  and  various  other  law  enforcement  agencies. 
With  kindest  personal  regards,  I  am 

Sincerely  yours, 
Walter  F.  Anderson 
WFA:rem  Director 
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The  following  shows  source  of  requests  and  types  of  work  for  the  fiscal 
years  1956-1957  and  1957-1958: 

FY  1956-1957 


Offense 

Assaults 

Burglary 

Forgery 

Homicide 

Larceny 

Robbery 

Sex   Offense.  . 
Miscellaneous . 

Technical 

TOTALS 


Sheriffs'       Police     Highway    Solid- 


Executive  Coro- 


Depts. 


Depts.      Patrol        tors     Judges        Dept.      ners 


Misc. 


19 

7 

1 

27 

93 

19 

112 

40 

25 

— 

6 

— 

3 

— 

■ — ■ 

74 

38 

14 

— 

7 

— 

2 

1 

— 

62 

42 

22 

6 

1 

— 

6 

— - 

— 

77 

450 

158 

5 

— 

— 

6 

— 

— ■ 

619 

14 

4 

— 

5 

— 

3 

— 

— ■ 

26 

61 

77 

4 

6 

2 

78 

— 

7 

235 

776 

394 

8 

7 

1 

74 

1 

154 

1,415 

2,647 


FY  1957-1958 


Offense 

Assaults 

Burglary 

Forgery 

Homicide 

Larceny 

Robbery 

Sex    Offense.  . 
Miscellaneous . 

Technical 

TOTALS 


Sheriffs'      Police    Highway    Solici- 


Executive  Coro- 


Depts. 


Depts.      Patrol        tors     Judges       Dept.       ners 


11 

3 

1 

2 

— 

— 

— 

— 

17 

65 

38 

103 

33 

42 

— 

5 

1 

9 

— 

— 

90 

52 

9 

2 

6 

— 

1 

— - 

1 

71 

84 

38 

13 

1 

— 

3 

— 

— 

139 

505 

240 

1 

1 

— 

6 

— 

— 

753 

14 

8 

— 

3 

— ■ 

4 

— 

— 

29 

58 

76 

4 

13 

— 

85 

— 

12 

248 

611 

468 

18 

22 

2 

123 

0 

9 

1,253 

2,703 


The  following  shows  sources  of  requests  and  types  of  work  performed  by 
the  technical  division  for  the  fiscal  years  1956-1957  and  1957-1958: 

FY  1956-1957 


Technical 
Fingerprint 
Examinations . 
Firearms 
Examinations . 
Document 
Examinations . 
Chemical  Lab. 
Examinations . 
Psychograph 

Tests 

Photographs 
Printed 

TOTALS 


Sheriffs' 
Depts. 


Police     Highway  Solici-  Executive  Coro- 

Depts.      Patrol      tors    Judges       Dept.      ners      Misc.         Totals 


2,615 

1,700 

4,315 

419 

83 

275 

777 

1,353 

2,078 

— 

521   - 

709   - 

258 

4,919 

2,058 

1,057 

51 

145   — 

1,293   - 

275 

4,879 

143 

85 

3 

1   — 

23   - 

— 

255 

3,210 

2,305 

— 

97   - 

1,880   - 

— 

7,492 

9,798         7,308 


3,905 


22,637 


FY  1957-1958 


Technical 
Fingerprint 
Examinations . 
Firearms 
Examinations . 
Document 
Examinations . 
Chemical  Lab. 
Examinations . 
Psychograph 

Tests 

Photographs 

Printed 

TOTALS 


Sheriffs' 
Depts. 


Police 
Depts. 


Highway    Solici-  Executive  Coro- 

Patrol       tors     Judges       Dept.      ners  Misc.       Totals 


3,508 
350 
1,900 
1,168 
90 
3,774 


2,422 

120 
1,207 

655 

65     —     — 
2,834     —     — 


116 


37 
108 


1,772 
596 


— 

5,930 

176 

646 

265 

5,275 

386 

3,036 

36 

191 

153 

9,073 

10,790    7,303 


116 


145 


1,016   24,151 
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Conspiracy      50 
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Venue     51 
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D 

Department   of   Administration : 
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Rabies    Vaccination ;    Notice    to    Owner     53 

Running  at  Large ;   In  Heat    53 

Double    Office   Holding : 
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Attorney,    County     55 
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Board  of  Higher  Education   54 

City  Board  of  Education  ;  County  Board  of  Health   54 
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Council  of  N.  C.   State  Bar    54 

Counsel  for  Urban  Redevelopment  Commission    55 

County    Attorney    55 
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Qualifying    for    Second    Office     57 
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Trustee  of  Community   College    59 
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Volunteer    Firemen     59 
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Cash   Value ;   Date   of    Computing    59 

Method    of    Computing    59 

Drugs  ;  Narcotics  :  Hypodermic  Syringe  ;  Punishment   60 
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Executive  Budget  Act ;  Reversion  of  Unencumbered  Appropriation  to  State  Treasury ....  18 
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Community    College    Act     60 
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Right  of  Way ;    State  Roads    Across    Blue   Ridge   Parkway    72 

Hospitals  : 

Classification   of  Hospitals ;  N.  C.   Medical   Care   Commission    72 

County   Hospitals : 

Maintenance    Tax    Levy     73 

Operation  of   Stores   and   Concessions    73 

Scholarships   for    Nurses    73 

Transfers    from   Municipalities 73 
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Inebriates  : 

Commitment    and    Detention     73 

Commitment ;    Examination    Fees     74 

Inebriacy     Inquisition ;     Petitioners     74 

Insane  Persons  and   Incompetents : 

Admission  to   State  Hospitals  ;   Jurisdiction  of  Clerk    74 

Authority    to    Perform    Operations     74 

Commitment    to    Hospitals    by    Inferior    Courts     74 

Duty  to   Support ;  Child  Over  Twenty-one    74 

Effect    of    Nol    Pros    on    Criminal    Commitment    75 

Persons  Already  in  Hospital: 
Commitment : 

Final     75 

Notice  to  Clerk  of  County  of  Residence    75 

Jurisdiction    of   Clerk    Where   Patient    Confined    75 

Restoration    of    Sanity : 

Certificate  of   "Acting   Superintendent"    75 

Certificate    of    Superintendent     76 

Insurance : 

Approval   of   Forms ;    Premium    Payment    Installment    Notes     76 

Liability   Insurance  Policy;   Division   of   General    Services;   Motor   Pool    76 

Intoxicating   Beverages  : 

Authority  of   Sheriff   to   Take   Bond   for   Automobile   Being   Used   in 

Illegal     Transportation      76 

Beer  and  Wine ;  Sale  of  Beer  on  Election  Day    77 

Bringing  into  State   Beer   Legally   Purchased   Out  of   State    77 

Nontax-Paid  ;   Seizure  by  Sheriff ;   Disposition    77 

Possession  by  Members   of  Club  in   Lockers : 

Alcoholic   Beverage   Control   Act ;   Nonadopting   County    77 

Beer  License ;  Consumption  of  Alcoholic  Liquor  on  Licensed  Premises    77 

Procedure   for   Confiscation   of   Vehicle  When    Operator   Escapes    78 

Public  Drunkenness  ;   Drunk  in   Automobile  on   Public   Street  or  Highway    78 

Sale    of    After-Shave    Lotion    for    Beverage    Purposes     78 

Transportation ;    Confiscation    of    Vehicle ;    Disposition    of    Vehicle    78 

J 

Jails    and   Jailers  : 

County    Jailer ;    Law   Enforcement   Officers'    Benefit    &    Retirement    Fund ; 

Social    Security    Coverage     79 

County  Jails ;  Two  Separate  Buildings   as   Constituting  County   Jail    79 

Duty  to   Receive  Prisoners    79 

Responsibility   of   County  Jails   to   Accept   Prisoners   Arrested  by 

Highway     Patrolmen     79 

Judgments    (See  Civil  Procedure) 

Jurors  : 

Jury  Box   Locks  and   Keys    80 

Locking  up   Jury ;   Second   Degree  Murder   Trial    80 

Justices  of  the  Peace   (See  Public  Officers) 

L 

Legal  Notice ;   Newspaper  Within  Meaning   of   1-597    80 

Libraries : 

County   Libraries  : 

Social    Security    80 

State    Grants    in    Aid  ;   Number   of    Trustees    80 

State  Grants   in  Aid ;  Rules  and  Regulations   Relating  Thereto    81 

Library  Service  Act ;  Authority  of  State  Treasurer  to  Receive  and 

Disburse   Federal    Funds    81 

Municipal  Libraries  ;  Failure  to  Approve  Tax  Levy;   Status  of  Library    81 

State  Library ;   No  Authority  to  Expend   Money   for   Student  Librarian   Scholarships  81 
Lotteries : 

Bingo    81 

"Keno    Boards"     82 

M 

Marriage : 

Authority   to   Perform   Marriage   Ceremony    82 

Capacity  to  Marry ;  Prohibited  Interracial  Marriages  ;   Orientals    82 

Change  of  Age  on  Application   for  Licenses ;   Authority   of  Clerk   of   Court    82 

Common-Law : 

Validity ;    Marriage    of    Slaves    Validated     82 

Validity  of  Marriage  Consummated  in   Another  State    83 

Consent  of  Parents  ;  Whose  Consent  Required      83 

Legitimation    of   Children   by    Subsequent   Marriage    83 

Licenses  ;   Where   Secured ;   Place   of   Marriage ;    Witnesses    83 

Nonresident  Minister ;  Capacity  to  Perform  Ceremony  in  This   State    84 
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Performance  of  Ceremony  in  County  Other  Than  License-Issuing  County    84 

Proxy  Marriages ;   Validity  in  This  State    84 

Medical  Care  Commission    (See  State  Boards   &   Commissions) 
Merit   System   Council : 

Applications    for    Examination ;    Denial ;    Appeal ;    Procedure    84 

Dismissal   of  Merit  System   Employees ;   Appeal  to   Council    84 

Supervisor ;   Salary ;   Authority  to   Fix    85 

Milk   Commission    (See   State  Boards    &    Commissions) 

Monuments  and  Memorials  ;  Erection  of  Same  on  State  Property    85 

Mortgages  ;  Deeds  of  Trust :  Authority  of  Register  of  Deeds  to  Cancel    85 

Motor  Vehicles : 

Accident  Reporting ;   Application   of   G.   S.   20-166  (b)    85 

Civil   Actions ;   Nonresident   Defendants ;    Service    of    Process    85 

Common    Carriers ;   License   Fees ;   Weight   Declaration    86 

Criminal  Offenses : 

Driving    After    License    Suspended ;    Applicable    Statute    86 

Driving    Without   License    86 

Drunken    Driving     86 

Farm   Tractor    86 

Motor    Vehicle    Defined     87 

Jurisdiction  ;  Justice  of  the  Peace   87 

Operation  After  Revocation  or  Suspension  ;  Essential  Elements    87 

Permitting  Fifteen-Year-Old  to  Drive  on  License  Issued  by  Another  State   87 

Reckless    Driving ;    Maximum    Punishment    88 

Speeding ;  City  Streets    88 

Dealers'   and   Manufacturers'   License   Law ;   Repossessions ;   Selling    & 

Trading  Thereof    88 

Driver's  License : 

Afflicted  or  Disabled  Persons,   Operator's  License    88 

Appeals ;  Authority  of  Clerk  of  Superior  Court    88 

Chauffeurs  : 

Farmer-Owned  Vehicle  Licensed  for  15,000  Pounds    89 

Garbage   Truck    89 

Nonresident      89 

Nonresident  Employed  in   This   State    90 

Operator  of  Vehicle  Exceeding  15,000  Pounds    90 

Passenger-Carrying   Vehicle ;    School   or   Church   Bus    90 

Property-Hauling    Vehicle     90 

Purpose   of   Employment    90 

Conviction : 

Out-of-State ;  Authority  to  Revoke 91 

Prayer    for    Judgment    Continued    91 

Exemptions : 

Armed    Forces     91 

Farm     Tractors     88 

Mail    Truck     89 

Expiration ;    Use    of   Foreign    License    91 

Foreign  Country ;   Validity  of  License    92 

Revocation   or  Suspension  : 

Additional  Period ;  Hearing  Provided    92 

Authority    of    Court    92 

Effective    Date    of    92 

Foreign   License    93 

Mandatory    Suspension ;     Speeding     93 

Nolo     Contendere      93 

Operation  After ;  Minimum  Fine    93 

Reckless   Driving ;   Two    Offenses    93 

Drunken  Driving ;  Suspension  of  Sentence   94 

Equipment : 

Flasher  Lights ;  Rural  Mail   Carrier    94 

Lights   on  Florist  Vehicle    94 

Red  Lights  on  Wildlife  Vehicle    94 

Sirens      94 

Financial  Responsibility  Acts : 

Administrative    School    Units     94 

Application   to   Nonresidents ;    Suspension    of    Operating    Privileges    94 

Federal  Employees    95 

Liability  Policy  Not   in   Effect ;   Imprisonment    95 

Method    of    Showing    Financial    Responsibility     95 

Operation  After  Revocation  or  Suspension ;  Period  of  Suspension    95 

Rural    Electrification    Authority    96 

Security  Deposits  ;  Payment  of  Judgment   96 

Unsatisfied  Judgment : 

Rule  of  Idem  Sonans    96 

Suspension    of   License ;    Procedure    97 

Municipal   Regulations ;    Speed   Limits    97 

Report  of  Accident ;  Striking  Dog    97 

Report  of   Conviction ;   Authority   of   Courts   and   Dept.   of   Motor   Vehicles    97 
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Rules  of  the  Road : 

Applicability   to   Farm   Tractors    97 

Applicability  to  Highways  Under  Construction    98 

Driving    Too    Slowly     98 

Entering   Dominant   Highway ;    Stop    Sign    98 

Operation   of  Motor   Vehicles   in   Municipal  Park   Area    98 

Overtaking  and  Passing 98 

Speeding      99 

Speed    Limits : 

Private    Schools    &    Colleges ;    Campus    Area    99 

School    Activity   Buses    99 

School  Buses ;  Private  Schools  &  Colleges    99 

Starting,  Stopping  and  Turning 99 

Stop    Lights    100 

Trailers      100 

Soldiers'  &   Sailors'  Relief  Act;  Local   Vehicle  Tax ;  Exemptions    100 

Title   and    Registration  : 
Common    Carriers : 

Change  From   Contract   Carriers   to   Common   Carrier    100 

Gross   Receipts ;   Exemption   of   Payment  by   U.    S 100 

Registration   Plates ;   Refund    100 

Exemptions ;   Private  Hauler    101 

Farm     Vehicle     101 

For  Hire  Vehicles  ;  Parent  and  Subsidiary  Corporation    101 

Nonresident  Military  Personnel    101,  102 

Resident   Operating  Foreign   Vehicle   in   This    State    102 

Sale  by  Treasury  Dept. ;  Status  of  N.  C.  Lien ;  Issuance  of  Certificate    102 

Special   Mobile    Equipment    102 

Special  Mobile  Equipment ;   Reduced   License   Rate    102 

Municipal  Corporations  : 

Appropriations  for  Mental  Health   Clinic    103 

Assessments : 

Local   Improvements ;    Railroad   Property    103 

Water  and   Sewer   Improvements      103 

Auditors    and    Accountants ;    Employment    103 

Authority   to   Regulate   the   Operation   of   Poolrooms 103 

Authority  to   Sell   Part  of  Public  Utility   System ;   Procedure    104 

Building  Code: 

Adoption  Procedure ;  Amendments    104 

Construction    of    Buildings    104 

Cemeteries ;   Levy  of  Tax  to  Maintain    104 

Charitable    Contributions     105 

Constables ;    Manner    of    Selection     105 

Contracting  Debt ;   What  Constitutes   Reduction  of  Indebtedness    105 

Counties  :   Authority  to  Construct  Building  for  Joint  Uses .  .  .  105 

Donation   of   Real   Estate   to   YMCA ;   Lack   of    Authority    105 

Dormant  Municipality ;   Revival   by   Governing   Body    105 

Elections ;   Result  When  No   Candidate  Files   for   Office    106 

Expenditures  ;   Purchase  of  Property   by  Installment  Payments    106 

Extension   of  Corporate  Limits : 
Annexation : 

Area   Having   Less   Than   25   Voters    106 

Beginning   of  Taxability   of   Property    Included    106 

Eligibility  of  Citizen   in  New  Area  to  Hold   Office    106 

Privilege    License   Taxation    106 

When  Election  Needed    107 

Contiguous   Tracts   of   Land    107 

Filing    of    Map    107 

Fire  Hazards ;  Demolition  of  Buildings ;  Procedure    107 

Insurance ;    Liability ;    Authority    to    Purchase     107 

Jail    Services    108 

Leasing    Property     109 

License  Tax  ;  Motor  Vehicles  ;  Exemption  of  College   Students  ; 

Governmental    Agencies 108 

Libraries  : 

Status   of  Library ;  Failure  to   Approve   Tax   Levy    108 

Support  of  Library  Operated  by  Non-Profit  Corporation    108 

Local  Improvements  ;  Statutes  ;  Statutory  Construction     109 

Motor  Vehicles  ;  Purchase  of  Vehicle  in  Excess  of  $1,500  ;   Procedure    109 

Mayor ;  Vacancy  Caused  by  Death ;  Manner  of  Appointment    109 

Ordinances  : 

Delegation  of  Authority ;   Duty  of   Governing   Body    109 

Penalty  for  Violation  of  Ordinances ;   Proceeds   to   School  Fund    109 

Validity   of   Curfew   Ordinance    110 

Parking : 

Off-Street  Parking  Facilities ;  Funds   Which   May  be  Used    110 

Off-Street   Parking   Lot ;    Charge    by    City    110 

Parking   Meters ;    Multiple    Coin    Operation    110 

Police ;  Territorial   Jurisdiction    110 

Privilege    License    Taxes ;     Out-of-Town    Businesses     110 
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Prisoners  ;   Liability   for  Cost  of  Maintaining Ill 

Public    Contracts  : 

Competitive    Bids ;    Lease    Contracts    Ill 

Construction   of   Public   Building ;    Items   Requiring   Separate   Contract    Ill 

Necessity   for    Separate   Contracts    Ill 

Public    Purpose : 

Donations    to    American     Legion     112 

Levy  of  Taxes  to  Attract  Industry ;  Vote  of  People    112 

Public    Utility    Rate    Case ;    Municipal    Intervention 112 

Recreation ;    Use   of   Tax    Funds ;   Unauthorized    Without    Election    112 

Sale   and   Exchange  of   Property ;    Lack   of   Authority 112 

Sanitary   District ;    Extension    of    Corporate    Limits   to    Include    113 

Statutes ;    Statutory    Construction     109 

Streets  : 

Effect  of  Non-Use ;  Effect  of  Withdrawal   of   Dedication    113 

Paving    Assessments ;    Liability    of    County     113 

Regulation  of  Billboards   and   Signs    113 

Speed    Bumpers    in    Roadway     113 

Subdivision ;    Regulations    as    to    Streets    and    Sewers     114 

Traffic    Bureau ;    Authority    to    Establish     114 

Use  of  Municipal   Property  for   Private   Purpose    114 

Utilities  : 

Discontinuance   of   Sewerage   Service;    Consent   of   Utilities    Commission    114 

Extension  of  Corporate  Limits  ;  Duty  to  Furnish  Utilities   114 

Financing  Improvements    114 

Operation     Locally       115 

Vacancy  in  Office  of  Commissioner ;  How  Filled    115 

Water   Systems ;  Authority   to  Require  Use  of   City   Water    115 

Water    and    Sewerage : 

Assessments ;    Lots   Not   Abutting  on   Lateral   Main    115 

Authority   to  Extend   Beyond   Corporate   Limits    115 

Differing     Assessments 115 

Purchase  of   Out-of-Town    System    116 

Water  and   Sewerage  Service;   Nonpayment   of   Charge;    Discontinuance 116 

Municipal    Officers : 

Residence    Requirements : 

Chief    of    Police 116 

Director    of    Recreation     116 

Policemen 116 

Public    Officers    Generally     117 

Solicitor ;    City    Attorney ;    Building    Inspector    117 

N 
Notaries    Public    (See    Public    Officers) 

O 

Opticians ;   Practice  by   Corporation    117 

Osteopathy : 

Authority   to   Dispense   or   Administer   Drugs    117 

License    to    Practice ;     Professional     Definition 117 


Paroles  ;  Federal  Conviction  and  Imprisonment;  Revocation  of  Parole    117 

Paroles    Board     (See    State    Boards    and    Commissions) 

Partnerships  ;  Interest  of  Deceased   Partner   in  Partnership   Realty    118 

Paternity ;    Issue   Raised    in    Non-Support    Case    118 

Pawnbrokers ;   Operation    Outside   Corporate   Limits ;    Legality    118 

Perjury ;    Elements ;    False    Statement   Under    Oath     118 

Permanent  Fixtures  ;  Owner  of  Fee ;  Right  to  Sever  and  Remove    118 

Pest   Control: 

Building  Contractor ;   Qualification   for  Pest  Control    119 

Continuance   of   Work    After   Revocation    of   License    119 

Contractor ;    Nonresident ;    Licenses     119 

Physicians    and    Surgeons ;    Naturopaths ;    Unauthorized   Practice   of   Medicine    119 

Plumbing  and  Heating  Contractors  : 

Individual  Proprietorship  :  Necessity  for  License   119 

Licensing     Regulations     120 

Postmortem     Examinations      120 

Powell   Bill   Funds  : 

Drainage   Projects ;    Necessity    in    Maintaining    Streets     120 

Expenditure  for  Street  Maintenance  and  Road-Building  Equipment    120 

Off-Street    Parking    Areas ;    Traffic    Signals     120 

Opening   of   New   Streets  ;   Expenditure   for    Condemnation    .  .  . 121 

School    Parking   Lots ;    Paving   of    Not   Authorized    121 

State-Maintained    Roads    in    Corporate    Limits     121 

Street     Sweeper 121 

Street  Within  Cemetery   Outside  Municipal  Limits 121 
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Widening   of  Streets  ;   Limitations 121 

Widening   of   Streets ;    Use  of   Fund   to   Acquire   Necessary    Property    121 

Primary   Law    (See  Elections) 

Prison   Department ;   Use  of   Prison   Labor ;    Sale   of   Timber    122 

Probate  and  Registration : 

Chattel  Mortgages ;   Subscribing  Witnesses    122 

Indexing  and  Cross-Indexing 122 

Public    Contracts  : 

Contracts   for  Construction   and   Equipment ;   Separate   Letting    122 

Municipal   Building  Requirements ;  State  Buildings    123 

Rejection  of  Low  Bid ;   Specifications    123 

Public    Officers  : 

Clerk  of  Superior  Court: 

Assistant    Clerk ;    Juvenile    Judge     123 

Cost    of    Court ;    Divorce    Registration    123 

Deputy    Clerk : 

Age  Requirement    123 

Probate    Judge     123 

Probate    Powers    124 

Docketing   Judgments ;   Judgment   of   Justice  of  the   Peace    124 

Driver's    License ;    Lack    of    Authority    124 

Estates    of    Incompetents     124 

Executors    Bond ;    Sale    of    Real    Property    124 

Executors    and   Administrators ;    Authority   to   Require   Final   Accounting    124 

Insane    Persons ;    Jurisdiction     125 

Juvenile     Judge ;     Compensation     125 

Process   Tax ;   Retaxing    125 

Required   Records ;   Expense    125 

Vacancies  ;    Term    of    Office     125 

Vital    Statistics ;    Divorces     126 

Work   Week ;   Authority   of  County   Commissioners    126 

Constables  : 

Failure  to  Qualify ;  Vacancy  of  Office    126 

Failure  to  Elect ;  Appointment  by   County   Commissioners    126 

Fees     126 

Governing  Body  of  City ;  Additional  Appointments    126 

Residence    Requirements     126 

Right  to  Engage  in  Private  Business    127 

Service   of   Process ;    County-Wide  Jurisdiction    127 

Contracting  for  Own  Benefit   127 

Coroners  : 

Authority   to    Appoint    Deputy     127 

Warrants ;  Form   to   Be   Used    127 

Justices    of    the    Peace : 

Appointment   of   Police  Desk   Sergeant ;   Authority    127 

Appointment   by   Superior    Court   Judge    128 

Bond    Required    128 

Change  of  Residence ;  Continuance  in  Office    128 

Criminal    Jurisdiction : 

Cruelty    to    Animals     128 

Ouster  of  in  Municipality   128 

Failure   to   Furnish   Bond    129 

Jurisdiction : 

Exclusive   Jurisdiction    of    City    Court    129 

Holding    Court    Outside   of    Township     129 

Number  Per  Township ;   Write-in   Votes    129 

Process  ;  Issuance  to  Another  County ;  Defendant's  Residence   129 

Use    of     Prenumbered     Warrants     130 

Warrants ;    Before    Whom    Returnable     130 

Notaries   Public : 

Exercise  of  Notarial   Power  for  Employer-Corporation    130 

Proper  Notarial   Signature   of  Female   Notary    130 

Register  of  Deeds : 

Abandonment  or   Removal    From    Office    130 

Authority  to  Change  Marriage  Records   to   Show  Correct  Names    131 

Death  in  Office ;   Appointee  to  Serve  Unexpired   Term    131 

Marriage  Licenses  ;   License  Directed  to  Minister   in   Another   County    131 

Recording   of   Marriage   Ceremonies    Performed   in   Foreign    Country    131 

Recording    Plats ;    Recordation    of    Copy     131 

Solicitor : 

Recorder's    Court ;    Qualification    for    Office    132 

Recorder's     Court ;    Residence    Requirement     132 

Town  Alderman  ;  Contracting  for  Own  Benefit   132 

Public  Records  : 

Health    Department ;    Clinical    Records     132 

Health    Department ;    Destruction    or    Disposition     132 

Warrants    in    Criminal    Cases    132 

Public  Welfare   (See  Welfare) 
Purchase   and    Contract : 

Schools ;    Purchase    of    School    Supplies     133 
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Status  of   N.   C.    Crop   Improvement   Association    133 

Pure   Food   and   Drug   Act ;   Misbranding   of   Dairy   Products    133 

Pyrotechnics ;  Firing  of   Controlled   Rocket  by  High   School   Students    133 

R 

Railroads ;    Application    of   Health    Laws    to    Intra-State    Railroads    134 

Real    Estate    Licensing    Board    (See    State    Boards    and    Commissions) 

Real   Property ;   Conveyance  to  Alien   in  Foreign   Country    .  .  .  : 134 

Refrigeration    Examiners    Board    (See    State    Boards    and    Commissions) 

Residence ;    Definition     134 

Retirement : 

Law    Enforcement   Officers'    Benefit   and    Retirement    Fund 

County  Jailer ;  Eligibility ;   Social   Security   Coverage    134 

Member   in   Arrears ;   Eligibility   to   Vote   in  Referendum    135 

Secretary ;      Compensation      135 

Local    Governmental   Employees   Retirement    System 

Beneficiary  Predeceasing  Member  :  Contribution  Payable  to  Estate    135 

Death  of  Member  Before  Retirement;   Contributions   Paid   to   Beneficiary    135 

Discontinuance  of  Employee  Position ;  Ex-Employee ;  No  Refund    135 

District   Health    Department ;    Method    of    Covering    Employees     136 

Law   Enforcement   Officer ;    Compulsory   Membership   in   Retirement   System    ....  136 

Non-Assignability     of     Contributions      136 

Social  Security  Coverage ;  Election  ;  Subsequent  Election    136 

Social    Security    Referendum ;    Eligible    Employees     136 

Urban    Redevelopment    Commission ;    Employees    Not    Eligible     137 

Teachers   and   State  Employees    Retirement   System 

Board  of  Trustees   of  System ;   Authority  to   Invest  Retirement  Fund    137 

Community   College ;  Employees   Eligible    137 

Conservation   and   Development   Employees ;   Food   Allowance   Not   Considered    .  .  137 

Disability    Retirement ;    Eligibility    137 

Effect   of   Subsequent   Separation    of    Beneficiary    and    Member    138 

Increased  Benefits ;  When   Commencing    138 

N.   C.   State   Board   of   CPA   Examiners ;    Employees    Eligible    138 

N.    C.    State   Forestry   Foundation ;    Employees    Not    Eligible    138 

N.   C.   National   Guard ;   Employees   Not  Eligible    138 

Notice    of   Retirement ;    Statutory    Requirements     139 

Part-Time    Service ;    Eligibility    for    Retirement    Supplement     139 

Social  Security   Coverage ;   Cafeteria   Workers ;   Summer   Status    139 

State    College    Employees ;    Eligibility ;    Source    of    Contribution     139 

Status    of   Ex-Employee    Hired    as    Consultant     139 

Status   of   Person   Not   Electing   to   be   Member ;    Pension   Rights    140 

Terminal   Leave   Pay ;   Effect   of    Payment    After   Retirement   Date    140 

Tryon    Palace    Commission ;    Employees    Eligible     140 

What    Constitutes    Retirement ;    Re-Employment     140 

When  Right  to  Contributions   Accrues    141 

S 

Sanitary   Districts : 

Contracts ;    Competitive    Bidding ;    Single    Projects     141 

Debt  Limitation  : 
Extension   of   Boundaries 

Election ;    Eligible    Voters     141 

Petition   of   Owners ;   Election   Not   Necessary 141 

Procedure      142 

Industrial    Plant ;    Exclusion    From    Proposed    District    142 

Purchase  of  Property   Outside   District    142 

Schools  : 

Activity  Buses  ;  Use  Not  Regulated  by  Utilities   Commission    142 

Acquisition   of  Property   Owned  by   Board   Member ;    Procedure    142 

Annexation   by   Administrative   Unit ;    Procedure  for   Election    142 

Assignment  of  Pupils ;   Method   of   Giving   Notice    143 

Assignment  of   Pupil  to   School   in    Another    Administrative   Unit ;    Tuition    143 

Assumption   of   Indebtedness   by    County ;    Limitation    of    Indebtedness    143 

Budgets ;  Current  Expense  &   Capital   Outlay ;   Procedure  for  Adopting    144 

City  Board  of  Education  ;  Membership ;  Residence  Requirement    144 

Committeemen ;   When    Appointed ;   Term   of    Office    144 

Construction  of  Buildings  ;  Lack  of  Funds  ;  Authority  of  County  Commissioners    ....  144 
County   Board  of  Education 

Right    of    Chairman    to    Vote     144 

Vacancy     in     Membership      145 

When    Authorized    to    Appoint    Principal    and    Teachers     145 

Paving  and  Public   Improvement ;    Assessment  of   School    Property    145 

Tax ;   Supplement  Tax ;   County  Commissioners   May  Lower  Rate    145 

Searches    and    Seizures    (See    Criminal    Procedure) 

Small  Loan  Act   (See  Banks  and  Banking) 

Social    Security : 

County   Law   Enforcement   Officers ;    Necessity   of   Referendum    146 

County    Libraries ;    Separate    Instrumentalities     146 
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County   Officials ;   Fee   Basis ;    Social    Security   Payments    146 

Coverage : 

ABC    Employees ;    County    Board ;    Eligibility     146 

Band   Director   Paid    Salary    From    Private    Gift    146 

County    Public    Library ;    Eligibility     146 

Deputy  Sheriffs ;  County   Responsible  for   Payments    147 

Employee   of   Justice   of   the    Peace ;    Status ;    Not    Eligible    147 

Jailer ;     Turnkeys ;     When     Eligible     147 

School    Bus    Drivers ;    Status    as    Local    Employees     147 

State   Board   of   Medical   Examiners ;    Status ;   Employees    147 

Electrical   Inspector   for   City   &   County ;   Fee  Basis ;   Social   Security  Payments    ....  148 

Firemen's    Pension   Fund ;    Fund   Constitutes    Retirement    System    148 

Justices  of  the  Peace;  Constables  ;  Surveyors  ;  Status  as  County  Employee   148 

Political  Subdivision  ;  Retirement  System ;   Social   Security   Referendum    148 

Prison  Camp  Physicians  ;  Status  for  Social  Security  Purposes    148 

Retroactive   Coverage ;   Use   of   Surplus    Funds ;   Employer's    Cost    149 

Volunteer   Firemen ;    Accummulated  Fund   Not   Subject   to   Deductions    149 

Solicitors    (See    Public    Officers) 
State  Boards  and  Commissions : 

Chiropractic    Examiners ;   Privilege    License   Tax ;    Age    Exemption     149 

Commission   for   The   Blind :   Authority   to   Make   Rules    and    Regulations     149 

CPA    Examiners ;    Authority    to    Revoke    Certificates     149 

Cosmetic    Arts  : 
Board    of : 

Approval  of  Schools  or   College  and   Instructors    150 

Authority   to   Adopt   Regulations     150 

Crop   Improvement  Association ;   Expulsion   of  Member    150 

Medical  Care  Commission : 

Authority    to    Classify    Hospitals     150 

Hospital   Licenses : 

Corporate  Charter    151 

Information     Thereon      150 

Licensing    Act ;     Applicability     to    Nursing    Homes     151 

Loans    to    Student    Nurses ;    "Rural    Area"     151 

Student   Loans ;   Regulations    151 

Milk   Commission  : 

Executive     Secretary ;     Compensation      152 

Expenditure    of    Funds ;    "June    Dairy    Month"     152 

Paroles    Board ;    Status    of   Tubercular    Prisoner    152 

Plumbing    and   Heating    Contractors,    Examiners    of 

Board   Hearings ;    Where    Held    152 

Board     Members ;    Qualifications     152 

Bond   Acts ;   Retention   of   Funds   From   Operating    Surplus    154 

Disbursement ;    Signing    of    Warrants     154 

Real   Estate   Licensing    Board : 

Creation ;  Necessity  of  License    153 

Disciplinary  Action ;  Acts   Prior  to  Creation    153 

Hiring    of    Counsel ;    Revocation    of    Licenses     153 

License     Requirements      153 

Refrigeration   Examiners : 

Authority   of   Board   to   Extend   License   Deadline    153 

Licenses ;   Single  License   Not   Issued  to   More  Than   One  Person    154 

State   Ports   Authority : 

Water   Commissioners ;    Board    of 

Executive   Secretary ;    Salary ;   Authority    to   Fix    154 

Powers    in    Respect    to    Proposed    Power    Dam    154 

Wildlife   Resources    Commission  : 

Private    Ponds ;    Fishing    Regulations     155 

Private     Shooting    Preserve ;     Authority     to    Regulate     155 

Wildlife  Management  Areas  ;   Authority  of  Commission  to  Change  Name    155 

State  Board  of  Cosmetic   Arts    (See  State  Boards   &   Commissions) 

State  Board  of  Examiners   of  Plumbing   &   Heating  Contractors    (See   State   Boards   &    Com- 
missions) 
State   Hospitals,    Institutions   and    Sanatoriums 

Admission    of    Nonindigent    Nonresidents ;    Sanatoriums     155 

Claim    for   Cost   of   Care ;    State   Hospitals ;    Priority    155 

Commitment    of    Persons    on    Parole ;    State    Hospitals     156 

Nonresidents ;   Removal   of    156 

Residence    Requirements    for    Admission     156 

Responsibility  of  County  for  Payment  of  Fees  for  Indigent  Health  Law 

Violators ;     Sanatoriums     156 

Responsibility  of  County  for  Payment  of  Fees  for  Nonindigent  Health  Law 

Violators ;      Sanatoriums      156 

State  Property : 

Control ;   Interests   in   Real   Property   of   State   Highway   Commission    157 

Gift     of ;     Constitutionality      157 

State   Ports    Authority    (See   State   Boards    &    Commissions) 

Streets    and   Highways ;    Road    Blocks ;    Solicitations    for    Charity    157 

Structural  Pest  Control  Commission    (See  Pest  Control) 
Summons    (See   Civil   Procedure) 
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Taxation  : 

Ad   Valorem    Taxation : 

Acquisition  of  Right  of  Way  by  Highway  Commission  ;   Effect  Thereof    157 

Authority  of  County  Commissioners  to  Reassess  Due  to  Economic  Decrease    ....  157 

Automobile   Owned    by    Nonresident;    Tax    Situs     158 

Bank     Owned     Personal     Property     158 

Cemetery     Property     158 

Church-Owned     Rental     Property 158 

Consigned    Goods ;    Duty   to    List    158 

Corporation   Automobile   Used    by    President ;    Tax    Situs    158 

Date    as    of    Which    Listed ;    Personal    Property     159 

Delinquent    Taxes ;    Payment    Into    General    Fund     159 

Foreclosure    of    Lien     159 

Foreclosure ;    Dissolved    Corporation ;    Unknown    Stockholders     159 

Garnishment    of    Wages ;    Procedure     159 

Garnishment ;    Time    For     160 

Grange-Owned     Real     Property     160 

Indebtedness   Against  Stored   Cotton    160 

Listing   and   Assessing ;   Failure   to   List    160 

Listing     Mineral     Rights     160 

Listing    Partially    Completed    Building     161 

Military    Personnel ;    N.    C.    Residents    in    Armed    Forces     161 

Military    Personnel    Stationed    in    North    Carolina     161 

Military    Personnel    Overseas ;    Tax    Situs     161 

Mobile    Construction     Equipment ;    Tax    Situs     161 

Newly    Annexed    Territory     161 

Old    Age    Assistance    Liens ;    Priorities    162 

Partition    Sale   of    Realty ;    Liability    for    Taxes    162 

Peanuts    Held    in    Storage   by    Grower's    Cooperative     162 

Personal    Property   at   Summer   Home ;    Tax    Situs    162 

Quadrennial  Revaluation  ;  Notice  of  Increased  Assessed  Values    162 

Rare    Coin    Collection     162 

Real   Property : 

Leased   to   Exempt   Unit    163 

Owned   by    Church   Not   Devoted   to   Religious    Purposes    163 

Owned  by  Educational  Institution  Not  Devoted  to  Educational  Purposes    ....  163 

Purchased    for   Future   Use   as   Church    Assembly    Ground    163 

Recreational    Property    163 

Reduction    of    Property    Valuations     163 

Refunds    163 

Refund  Due  to  Revaluation    164 

Refund    of   Taxes    for    Unjust    Assessment    164 

Release   of   Interest   and   Advertising   Cost    164 

Rental    Property    Owned    by    a    Municipality     164 

Retroactive    Assessment     164 

Revaluation   by   Board   of   Equalization    &    Review ;    Notice    164 

Sanitary    Districts ;    Commission    of    Collector     165 

Sewage     Treatment     Facilities      165 

Stored      Cotton      165 

Taxicabs ;    Tax     Situs     165 

Trucks    Operating   in    Interstate   Commerce ;    Tax    Situs    165 

Trucks    Used    in    Connection    With    Business ;    Tax    Situs     166 

War    Veterans     166 

Beverage    Tax ;    Beer ;    Salesman's    License 166 

Federal    Taxation ;    Decedent's    Estate ;     Priorities     166 

Franchise    Tax : 

Sale     of     Electricity      166 

Services   Rendered  to   Federal   Contractor    166 

Gasoline   Tax  : 

Across-Line    Sales ;    Tare    Allowance     167 

Gasoline   Used    in    Mosquito   Control    Program    167 

Refund : 

Park     &     Recreation     Commissions      167 

Time    for   Making   Application     167 

Unlicensed   Distributors ;   Losses   From   Storage   Tank   Leakage    167 

School    Activity    Busses     167 

Gift  Tax: 

Exemption ;     Several    Donees     -. 168 

Gift    of    Securities    to    Children     168 

Income  Tax : 

Contributions    to    Masonic    Lodge    Building    Fund     168 

Corporations ;     Carry-Over     Loss      168 

Death   Benefits    Paid   to   Widow    168 

Doing    Business ;     Saw     Sharpening     Service     169 

Drilling    Cost    of    Water    Well     169 

Exchange    of    Common    for    Preferred    Stock     169 

Federal    Employees    Compensation    Act     169 

Federal    Excise    Tax    on    Gasoline    169 

Inventory    Valuation     169 
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Life    Insurance    Reserves     170 

North   Carolina    Resident   Permanently   Removing    to   Foreign    Country    170 

Nonresident   Members    of    Armed    Forces ;    Military    Pay    170 

Premiums     for     Group     Insurance      170 

Priority    of   Tax    Claim    in    Estate    of    Decedent    170 

Repossession   of  Real   Property   Upon   Default ;   Bad   Debt   Loss    170 

"Split    Dollar"    Life    Insurance    Premium    Payment    Plan     171 

Teachers ;    Professional    Dues     and     Subscriptions     171 

Trusts: 

Deduction    by    Beneficiary    of     Loss     by     Trust     171 

Definition    of    Corpus     171 

Nonresident     Beneficiary 171 

Inheritance   Tax : 

Death    Benefits ;    Savings    Asso.    Retirement    Fund    172 

Deductions  ;Widow's    Year's     Allowance     172 

Insurance  Exemption ;   Proceeds   in  Trust  for   Class    A   Beneficiary    172 

Jointly    Owned    Personal    Property    172 

Joint    Building    &    Loan    Account    172 

Joint  Tenants    of   Personalty   With   Right  of    Survivorship    173 

Property     Outside    the    State     173 

Railroad    Retirement    Benefits     173 

Inspection    Tax ;    Agricultural    Feeding    Stuff     17 

License    Tax : 

Attorneys    Making    Incidental    Sale    of    Real    Estate    173 

Authority   to   Refuse  to   Sell   to   a   Delinquent   Taxpayer    173 

Automobile     Dealers      173 

Business   Outside   the   City   Making   Deliveries    in   the   City    174 

Carnival     Companies     and     Rides     174 

Cigarette  Vending   Machines    174 

Christian    Science    Practioner     174 

Cleaning,     Pressing    and    Laundry    Business     174 

Cotton     Merchants      174 

Dog   Tax ;    Pack   of   Dogs    175 

Drink  Dispenser  Operated  by  School   175 

Effect   of   Municipal   Annexation    175 

Electric     Motor     Repair     175 

Extension    of    Time    for    Renewing     175 

Incidental    Sales    of   Junk   by    Manufacturer    175 

Manufacturer    Who    Sells    Directly    to    Dealers     175 

Merchandising   Machines    176 

Motor  Vehicle  Dealers ;   County   and   Municipal  Taxation    176 

Nonresident     Oil     Dealers     176 

Nonresident    Plumbers    and    Electrical    Contractors     176 

Opticians    Employed    by    Physicians    176 

Peddlers  : 

Disabled     Veteran      176 

Farm     Products      177 

Fruit    Vendors     177 

License ;    Independent    Seller    of    Bakery    Products     177 

Persons    Engaged   in   More   Than    One   License   Business    177 

Physical    Therapists    Employed    by    Physicians     177 

Sale    of    Sandwiches    Through    Vending    Machines     177 

Trading    Stamps    Redeemable    by    Issuing    Merchant     178 

U-Drive-Its      178 

Undertakers    and    Coffin    Vendors    178 

Wines      178 

Poll  Tax: 

Volunteer     Firemen     178 

Voting      178 

Process   Tax : 

County    Criminal    Court     178 

Petition   to    Review    Driver's    License    Suspension     179 

Sales    and    Use    Tax : 

Bibles      179 

Book  Rentals    179 

Cement   Products    179 

Cherokee    Indians     179 

College  Annuals    179 

Contract  to   Resell   to  Federal   Government    179 

Five-Cent     Sales      180 

Industrial    Fuel     180 

Letterhead    Stationery     180 

Mill   Machinery ;    Conveyors    180 

Nonresident  Members  of  Armed  Forces  ;  Bringing  Automobile  Into   State 180 

Retailer :  Effect  of  Failure  to  Register    180 

Sales   Price 

Federal    Excise    Tax     181 

Transportation   Charges    181 

Trade-In     Allowance     181 

Sales    to   Federal    Land   Banks    181 
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Sale  by    Supplier   to   Government    Contractor    181 

Sale  of   Soft  Drinks   by   a   Municipality    " 181 

School    Stores     182 

Taxicabs    (See  Utilities) 

Teachers'   and    State   Employees   Retirement  System    (See   Retirement) 

Training    Schools    (See   State   Hospitals,    Institutions    and    Sanatoriums) 

Trusts ;    Foreign    Corporation    as    Trustee    182 

Uniform   Reciprocal   Enforcement   of   Support   Act : 

Attorney    Fees ;    Solicitor 182 

Choice   of  Court ;   Duty   of  Solicitor    182 

Enforcement  of  Judgment  of   Another   State    183 

Jurisdiction   of  Juvenile   Court    183 

Jurisdiction    of    Recorder's    Court    183 

Law     Applicable     183 

Utilities ;    Bus    Act ;   Taxicabs    183 

Utilities    Commission ;    Discontinuing    Sewage    System    184 

University  of   North   Carolina ;   Utilities   System ;   Profits    184 


Veterans  : 

Educational  Advantages  for  Children  of  Veterans  ;  Free  Room  and  Board    184 

Right  to   a   Dormitory   Room  by   Married   Student    184 

W 

Water   Commissioners    Board    (See   State    Boards    &    Commissions) 
Water    and    Sewerage    (See    Municipal    Corporations) 

Water  and  Watercourses  ;  Rights  of  Upper  and   Lower  Riparian  Owners    185 

Weapons : 

Carrying   Concealed   Weapon : 

Slung    Shot     185 

Taxicab   Drivers    185 

Switch   Blade  Knives ;   Permits    185 

Welfare : 

Adjudication   of   Abandonment   by   Juvenile   Court    186 

Adoption   of   Minors  : 

Abandonment   by   Parent ;    Jurisdiction    of   Court    186 

Adjudication    of    Abandonment   in    Special    Proceeding    186 

Adjudication  of  Abandonment :  Service  of  Summons    186 

Adoption    by    Persons    Not    Lawfully    Married     186 

Consent  as  a  Condition  to  Suspension  of  Jail   Sentence  for  Abandonment    187 

Consent   to    Adoption    187 

Consent  of   Father ;    Child    Begotten   During    Period   of    Separation    187 

Consent    of   Father    Where    Marriage   is    Bigamous     187 

Consent   of    Minor    Parent    187 

County   in   Which   Surrender   of   Child   May   Be   Made    188 

Custody ;   Jurisdiction   of  Juvenile   Court   Prior  to   Filing   of  Petition 

for    Adoption     188 

Examination  by  Attorney  of  Record  of  Consent    188 

Filing  of   Consent  With   State  Board   of  Public  Welfare    188 

Final    Order    Issued   After    Three   Years         188 

Finding  of  Abandonment ;   Service  by   Publication    189 

Interlocutory  Decree    189 

Interlocutory    Decree ;     Waiver     189 

Notice  of  Motion  to  Dismiss    189 

Printed   Forms   for   Use   in   Connection   With    Adoption    Proceedings    189 

Probationary    Period     190 

Registration    of    Foreign    Adoption     190 

Removal  of   Petitioners  From   State   Ofter   Filing   Petition    190 

Time  Within  Which  Adoption  Must  be  Completed  ;  Adjudication  of  Abandonment  190 

Day    Care    Facilities     190 

Old   Age   Assistance : 

Check ;  Death  of  Recipient ;  Duty  of  Clerk    191 

Claim ;    Enforcement   During    Lifetime   of    Recipient    191 

Lien : 

Applicability  to  Payments  Made  After  Recipient  Transfers  Property 

Subject   to   Lien    191 

Assignment     191 

Authority  of  County  to  Collect  Portion   of  Assistance  Furnished   by 

Federal     Government       191 

Authority  of  County   Commissioners   to  Release  Lien   on   Part  of  the 

Real  Property  Subject  to  the  Lien    192 

Cancellation      192 

Enforcement ;    Decedent's    Estate    192 

Enforcement   During   Lifetime   of   Former   Recipient    192 

Enforcement  During   Lifetime  of  Recipient ;   Property   Not  Homesite    192 

Estate    by    Entireties     193 

Husband    and    Wife    Both    Recipients ;    Forclosure     193 

Inter-State    Filing    of    Old    Age    Assistance    Liens    193 
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Lien   Against   Tenant   in    Common ;    Partition    Sale    193 

Limitation    on    Action     194 

Priority  : 

Cancellation    194 

Decedent's     Estate      194 

Funeral     Expenses      194 

Record   Title  in   Recipient ;    Property   Purchased   by   Non-Recipient    194 

Recordation     195 

Subordination  of  Lien  to  Lien  Securing  Payment  of  Loan  for  Repairs    ....  195 

Salary  to   Be  Paid   County  Superintendents   of   Public   Welfare    195 

State  Board ;   Authority  to  Receive  Federal  Funds    195 

Superintendents  of  Public  Welfare ;  Permission  for  Operations  on   Inmates 

of    State    Institutions    195 

Surgical  Expenses  of  Child  of  Indigents ;   Liability  of  County    195 

Wildlife   Resources    Commission    (See    State    Boards    &    Commissions) 
Wills   and   Administration  : 

Right   of    Widow    to    Nominate   Administrator    196 

Widow  as   Administratrix ;   Effect  of  Widow's   Dissent    196 

Workmen's    Compensation ;    Travelling    Outside    State 196 


